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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  210 

National  School  Lunch  Program, 
Revision 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rulemaking  is  a  complete 
revision  of  7  CFR  Part  210,  the 
regulations  governing  the  National 
School  Lunch  Program  and  the 
Commodity  School  Program.  This 
revision  finalizes  an  interim  rule  (51  FR 
4864)  which  was  intended  to  resolve 
ambiguities  and  inconsistencies; 
eliminate  unnecessary,  duplicative  and 
obsolete  provisions;  and  clarify  both 
language  and  style  so  that  Part  210  is 
easily  understood.  Further,  this 
rulemaking  makes  several  policy 
changes  which  are  addressed  in  detail  in 
the  following  preamble. 
effective  date:  This  rule  is  effective  on 
September  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lou  Pastura,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  Food  and  Nutrition 
Service,  USDA,  Alexandria,  Virginia 
22302;  telephone  (703)  756-3620. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  has 
been  classified  as  not  major  because  it 
does  not  meet  any  of  the  three  criteria 
identified  under  the  Executive  Order. 

This  action  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  nor  will  it  result  in  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries, 

Federal,  State  or  local  government 
agencies,  or  geographic  regions. 
Furthermore,  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
State-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  The  Administrator  of  the  Food  and 
Nutrition  Service  has  certified  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Although  this  rule  reflects  a  number  of 
changes  to  Part  210,  the  reporting  and 
recordkeeping  requirements  remain 


unchanged.  These  requirements  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  for  use 
through  June  30, 1990  (OMB  No.  0584- 
0006). 

The  National  School  Lunch  Program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.555  and  is 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (7  CFR  Part 
3015,  Subpart  V  and  48  FR  29112,  June 
24, 1983.) 

Background 

The  last  major  revision  of  7  CFR  Part 
210,  the  regulations  governing  the 
National  School  Lunch  and  Commodity 
School  Programs,  was  published  in  the 
Federal  Register  on  January  20, 1970  (35 
FR  753).  Since  that  time,  Part  210  was 
amended  by  over  70  final  and  interim 
rules,  many  of  which  were  promulgated 
quickly  in  response  to  legislation  or 
litigation.  As  a  result,  Part  210  contained 
ambiguities  and  inconsistencies  as  well 
as  duplicative  and  obsolete  provisions. 

On  February  12, 1985,  the  Department 
published  a  proposed  revision  of  Part 
210  in  the  Federal  Register  (50  FR  5950). 
The  proposal  was  intended  to  clear  up 
ambiguities  and  inconsistencies,  remove 
unnecessary,  duplicative  and  obsolete 
provisions;  examine  the  organization  of 
Part  210  and  its  components;  rewrite  as 
necessary  to  ensure  that  Part  210  is 
easily  understood;  and,  based  on  the 
resultant  revisions,  redesignate 
paragraphs  and  sections  to 
accommodate  the  changes.  Several 
policy  changes  were  also  proposed.  The 
Department  provided  a  60-day  comment 
period,  during  which  time  927  comments 
were  received. 

The  Department  determined  that,  in 
recognition  of  the  large  number  of 
comments  received  and  the  extensive 
changes  made,  a  second  round  of  public 
comments  would  be  beneficial.  Thus,  on 
September  30, 1986,  the  Department 
published  an  interim  rule  in  the  Federal 
Register  (51  FR  34864).  This  interim  rule 
provided  commenters  with  a  120-day 
comment  period.  During  this  comment 
period,  154  comments  were  received 
from  a  variety  of  sources,  including 
State  educational  agencies,  school 
personnel,  industry,  and  the  general 
public.  The  Department  would  like  to 
thank  all  those  commenters  who 
responded  to  both  the  proposed  and 
interm  rules.  Especially  appreciated 
were  those  many  detailed  suggestions 
which  proved  helpful  in  formulating  this 
final  rule. 


General  Comments 

Of  the  154  comments  received  on  the 
interim  rule,  82  addressed  a  single  issue, 
i.e.,  the  duration  of  contracts  between 
school  food  authorities  and  food  service 
management  companies.  Only  75 
commenters  addressed  other  aspects  of 
Part  210  (three  of  whom  also  addressed 
the  duration  issue).  Of  the  75 
commenters  addressing  other  issues,  the 
major  areas  of  concern  included  the 
elimination  of  Federal  reimbursement 
for  second  lunches,  the  newly  defined 
"subsidized  lunch",  and  the  subsitution 
of  food  items  for  handicapped  children. 

Since  commenters  did  not  express  any 
opposition  to  the  reorganization  of  Part 
210,  the  Department  has  adopted  the 
new  format.  A  redesignation  table  was 
provided  in  the  interim  rule  which 
indicated  the  old  section  numbers  and 
the  corresponding  new  section  numbers. 
Since  this  final  rule  has  adopted  the 
same  format  provided  in  the  interim 
rule,  the  redesignation  table  was  not 
restated  in  this  rule.  Interested  parties 
may  obtain  a  copy  of  the  redesignation 
table  from  the  Deaprtment  upon  request. 

The  remainder  of  this  preamble 
discusses  concerns  expressed  by 
commenters  and  the  specific  changes 
being  made  in  the  final  rule.  For  ease  in 
reference,  commenter  concerns  and  any 
corresponding  changes  are  explained 
under  the  final  rule  section  headings. 

The  preamble  does  not  address  sections 
for  which  no  substantive  objections 
were  raised  by  commenters  or  those 
comments  which  resulted  in 
nonsubstantive  revisions  which  simply 
serve  to  clarify  the  regulatory  wording. 
Commenters  will  note  that  the 
Appendices  remain  unchanged,  except 
for  minor  corrections,  and  are  not 
restated  in  this  final  rule.  Subsequent 
amendments  will  be  numbered 
consecutively,  beginning  with  number  1. 

Subpart  A — General 

Section  210.2  Definitions. 

Several  commenters  requested 
clarification  of  the  definition 
" Commodity  School  Program ”  and  an 
explanation  of  how  it  relates  to 
Commodity  Only  Schools.  To  clarify  the 
definition,  several  changes  were  made 
to  the  final  rule.  "Commodity  School 
Program”  is  defined  to  mean  a  program 
under  which  participating  schools 
operate  a  nonprofit  lunch  program  in 
accordance  with  the  provisions  of  Part 
210  and  receive  donated  food  assistance 
in  lieu  of  general  cash  assistance. 
Participating  schools  also  receive 
special  cash  assistance,  the  entitlement 
value  of  donated  food  assistance  and 
bonus  donated  foods. 
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Prior  to  August  1981,  the  National 
School  Lunch  Act  authorized  the 
participation  of  schools  which  received 
only  commodity  assistance.  Such 
schools  were  termed  "Commodity  Only 
Schools”.  In  1981,  Pub.  L.  97-35  amended 
the  Act  to  allow  these  schools  to  receive 
special  cash  assistance,  thus  changing 
their  commodity  only  status.  To 
acknowledge  this  change  in  status,  the 
interim  rule  termed  these  schools  as  the 
Commodity  School  Program.  While 
usage  of  this  term  suggests  a  totally 
separate  program,  it  does  provide  a 
technical  advantage.  The  Department 
defined  “Program”  to  mean  both  the 
National  School  Lunch  Program  and 
Commodity  School  Program,  thus 
throughout  Part  210,  references  to 
Program  refer  to  both  types  of 
operations. 

Several  commenters  expressed 
concerns  regarding  the  definition  “ Food 
item".  The  interim  rule  defined  food 
item  to  mean  one  of  the  five  required 
food  servings  that  compose  the 
reimbursable  school  lunch.  Commenters 
were  concerned  that  the  word 
“servings"  suggested  that  each  food  item 
would  need  to  be  a  distinct  item,  thus 
disallowing  a  food  that  combined  food 
items,  such  as  pizza.  To  clarify  the 
definition,  the  final  rule  defines  a  food 
item  as  one  of  the  five  required  foods 
that  compose  the  reimbursable  school 
lunch. 

The  definition,  “ High  tuition  private 
school,  has  been  deleted.  This 
definition  was  added  in  response  to  the 
Child  Nutrition  Amendments  of  1986 
which  increased  the  tuition  limit  on 
private  schools  from  $.1500  to  $2,000. 
Subsequently,  Pub.  L.  100-71,  enacted 
July  11, 1987,  removed  all  tuition 
limitations,  thereby  making  this 
definition  obsolete. 

The  interim  rule  defined  "Lunch"  to 
mean  a  meal  which  meets  the  school 
lunch  pattern  for  specified  age/grade 
groups  of  children  as  designated  in 
section  210.10  and,  unless  otherwise 
exempted  by  FNS,  which  is  served  at  or 
about  midday.  Several  commenters 
requested  clarification  of  "unless 
otherwise  exempted  by  FNS”.  For 
purposes  of  clarity,  that  portion  of  the 
definition  regarding  timeframes  has 
been  moved  to  §  210.10(g),  Lunch  period. 

This  final  rule  presents  a  slightly 
abbreviated  definition  of  “Schoor'.  The 
Department  is  hopeful  that  this 
definition  will  provide  the  clarity 
requested  by  commenters.  To  ensure 
that  no  misinterpretation  occurs,  the 
Department  would  like  to  restate  its 
intent  regarding  preprimary  classes. 
Preprimary  classes  are  eligible  to 
participate:  (a)  When  they  are 
recognized  as  part  of  the  educational 


system  of  the  State;  or  (b)  when  they  are 
conducted  in  a  participating  school 
having  classes  of  primary  or  higher 
grades. 

"School  food  authority"  has  been 
revised  to  clarify  that  a  school  food 
authority  means  the  governing  body 
which  is  responsible  for  the 
administration  of  one  or  more  schools. 
Such  governing  body  "*  *  *  shall  have 
the  legal  authority  to  operate  the 
Program  therein  or  be  otherwise 
approved  by  FNS  to  operate  the 
Program."  This  definition  is  designed  to 
provide  FNS  with  the  authority  to 
approve  arrangements  between  schools 
which  are  administered  by  different 
legal  entities.  For  example,  FNS  may 
authorize  a  public  school  district  to  act 
as  a  school  food  authority  for  schools 
within  the  public  school  district  and, 
provided  that  a  contractual  arrangement 
exists,  for  any  nearby  eligible  private 
schools.  The  school  food  authority 
would  be  required  to  ensure  all  program 
requirements  are  met  for  any  school  for 
which  it  acts  as  governing  body. 

Almost  40  commenters  disapproved  of 
the  definition  of  "Subsidized  lunch"  and 
suggested  a  return  to  the  term  “paid 
lunch”.  However,  each  “paid  lunch" 
bought  by  students  is  subsidized  by  the 
Department  with  both  cash  assistance 
and  donated  food  assistance.  Therefore, 
the  final  rule  restates  the  definition 
without  change. 

The  definition  "Tuition"  has  been 
deleted.  Pub.  L.  100-71,  enacted  on  July 
11, 1987,  removed  all  tuition  limitations 
previously  imposed  upon  private 
schools,  thereby  making  this  definition 
obsolete. 

Subpart  B — Assistance  to  States  and 
School  Food  Authorities 

Section  210.8  Method  of  reimbursement. 

One  commenter  expressed  some 
concern  regarding  the  intent  of 
paragraph  (b),  Content  of  claim,  which 
states  that  the  State  agency  “may 
authorize  a  school  food  authority  to 
submit  a  consolidated  Claim  for 
Reimbursement  *  *  *".  The  commenter 
suggested  that  this  wording  allowed  a 
school  food  authority  to  make  the 
determination  of  whether  or  not  to 
submit  a  consolidated  claim.  This  is  not 
the  Department’s  intent;  clearly,  the 
determination  rests  with  the  State 
agency.  The  final  rule  restates  this 
provision  without  change. 

Paragraph  (c),  Advance  funds,  of  both 
the  interim  and  final  regulations 
establishes  procedures  whereby  State 
agencies  may  make  advance  funds 
available  for  the  Program  to  a  school 
food  authority  in  an  amount  equal  to  the 
amount  of  reimbursement  estimated  to 


be  needed  for  one  month’s  operation. 
Several  commenters  noted  that  the 
regulatory  language  conflicts  with  the 
Department’s  policy  on  making  advance 
funds  available. 

The  Department  would  like  to  point 
out  that  while  the  authority  currently 
exists  to  make  advance  funding 
available,  all  funding  is  contingent  upon 
the  extent  to  which  funds  are  available. 
Currently,  the  Department  is  unable  to 
make  such  advance  funding  available. 
However,  the  States  continue  to  have 
the  authority  to  make  advances 
available  to  schools.  While  the 
Department  will  not  provide  the  funds  to 
do  so,  States  may  rely  on  available  State 
funds  or  on  their  existing  authority  to 
vary  rates  of  reimbursement. 

Subpart  C — Requirements  for  School 
Food  Authority  Participation 

Section  210.9  Agreement  With  State 
Agency. 

Paragraph  (b),  Annual  agreement,  of 
the  interim  rule  required  each  school 
food  authority  to  maintain  a  current 
written  agreement  on  file  at  the  State 
agency  each  year.  State  agencies  were 
authorized  to  allow  school  food 
authorities  to  extend  by  amendment  a 
previous  year’s  agreement  in  lieu  of 
taking  a  new  agreement  annually, 
provided  that  a  current  written 
agreement  is  on  file  each  year.  Fifteen 
commenters  recommended  revising  the 
interim  provision  to  allow  agreements  to 
stay  on  file  until  substantial  changes 
necessitate  the  development  of  a  new 
agreement. 

The  Department  cannot  accept  the 
commenters’  suggestion.  The  Program  is 
a  grant  program  with  funds  appropriated 
on  a  fiscal  year  basis.  The  Department 
does  not  believe  a  longstanding 
agreement  would  be  supported  by  the 
National  School  Lunch  Act  nor  would  it 
be  in  the  best  interest  of  the  Program. 
Maintenance  of  a  current  agreement  is  a 
good  management  practice  which 
enables  State  agencies  and  FNS  to  be 
fully  apprised  of  the  responsible  parties 
and  their  duties.  This  requirement  also 
serves  to  assure  the  Department  that 
any  new  school  officials  will  be 
cognizant  of  their  responsibilities  under 
the  Program.  Therefore,  the  final  rule 
restates  the  interim  wording. 

Section  210.10  Lunch  components  and 
quantities. 

Several  commenters  to  the  proposed 
rule  recommended  deletion  of 
production  records,  contending  that  the 
prohibition  on  claiming  reimbursement 
for  second  lunches  obviates  the  need  for 
production  records.  The  Department 
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retained  the  requirement  for  production 
records  in  paragraph  (b),  General,  of  the 
interim  rule;  however,  commenters  were 
encouraged  to  address  the  usefulness  of 
retaining  production  records. 

Of  the  12  commenters  who  addressed 
this  issue,  8  opposed  the  retention  of 
production  records  arguing  that  offer 
versus  serve  and  the  prohibition  on 
claiming  for  second  lunches  make 
production  records  obsolete. 

Commenters  in  favor  of  retaining  these 
records  indicated  that  this  requirement 
leads  to  good  management  practices. 

This  complements  the  Department’s 
contention  that  schools  can  use  the 
historical  perspective  provided  by 
production  records  to  assist  in 
forecasting  the  number  of  lunches  and 
quantities  of  each  food  item  needed  to 
provide  one  lunch  per  child  per  day. 
Since  so  few  commenters  expressed 
concern  regarding  this  issue,  the 
Department  does  not  believe  that 
sufficient  cause  exists  to  remove  this 
requirement.  Thus,  the  final  rule  remains 
unchanged. 

Approximately  60  commenters 
addressed  the  requirement  in  paragraph 
(b),  for  the  elimination  of  reimbursement 
for  excess  lunches.  Most  of  these 
commenters  (95%)  opposed  the 
elimination  of  reimbursement  for  excess 
lunches  citing  the  difficulties  in 
monitoring  and  in  predicting  the  actual 
number  of  lunches  needed  and  the 
burden  placed  on  satellite  programs. 

The  Department  recognizes  the 
validity  of  commenter  concerns  and  the 
consequent  burden  of  such  a 
requirement.  However,  fiscal  constraints 
mandate  that  no  Federal  reimbursement 
be  claimed  for  lunches  served  in  excess 
of  one  reimbursable  lunch  per  child  per 
day.  In  support  of  the  Department’s 
position,  several  commenters  identified 
the  costs  of  allowing  excess  lunches  to 
be  claimed.  Extrapolation  of  those  costs 
nationwide  suggests  that  an  excessive 
amount  of  program  funds  are  being 
expended  to  provide  children  more  than 
one  lunch  per  child  per  day.  The 
Department  remains  firm  in  its  position 
to  prohibit  reimbursement  for  lunches 
served  in  excess  of  one  reimbursable 
lunch  per  child  per  day.  Therefore,  the 
final  rule  remains  unchanged  from  the 
interim. 

Several  commenters  questioned 
whether  the  “one  lunch  per  child  per 
day”  provision  applied  to  enrolled  or 
participating  children.  To  ensure  no 
confusion  exists,  the  Department  would 
like  to  clarify  that  this  provision  applies 
to  participating  children  and  in  no  way 
may  it  be  construed  to  apply  to  enrolled 
children. 

One  commenter  pointed  out  an 
inconsistency  between  the  meal  pattern 


chart  and  the  regulatory  language  in 
paragraph  (d](2)(ii).  The  interim  rule 
stated  that  nuts  and  seeds  served  as  a 
meat  alternate  meet  50  percent  of  the 
meat/meat  alternate  requirement  and 
must  be  combined  with  50  percent  of 
another  meat/meat  alternate.  This 
language  was  revised  in  the  final  rule  to 
state  that  nuts  and  seeds  served  as  a 
meat  alternate  may  be  used  to  meet  “no 
more  than”  50  percent  of  the  meat/meat 
alternate  requirement  and  must  be  used 
in  combination  with  any  other  meat/ 
meat  alternate. 

Readers  will  note  that  the  meal 
pattern  chart  and  paragraphs  (d)(1), 

Milk,  and  (i)(5),  Insufficient  milk  supply, 
have  been  revised  to  include  a  revision 
of  the  milk  requirement  mandated  by 
Public  Laws  99-500  and  99-591  and 
subsequently  implemented  by  a  final 
rule  published  in  the  Federal  Register  on 
March  23, 1987  (52  FR  9109).  Specifically, 
the  meal  pattern  chart  and  paragraphs 
(d)(1)  and  (i)(5)  have  been  revised  to 
require  schools  to  offer  students  fluid 
whole  milk  in  addition  to  at  least  one 
type  of  unflavored  fluid  milk  containing 
two  percent  or  less  milk  fats,  such  as 
lowfat  milk,  skim  milk,  or  buttermilk. 

Readers  should  also  note  that 
paragraph  (e),  Offer  versus  serve,  has 
been  revised  to  make  it  clear  that  a 
school  must  offer  all  five  required  food 
items;  however,  senior  high  school 
students  must  be  permitted  to  decline  up 
to  two  of  the  five  required  food  items 
and,  at  local  discretion,  students  below 
the  senior  high  school  level  may  be 
permitted  to  decline  one  or  two  of  the 
required  five  food  items.  While  the 
decision  to  implement  the  offer  versus 
serve  provision  for  students  below 
senior  high  rests  with  the  local  school 
food  authority,  the  decision  regarding 
which  food  items  to  decline  rests  solely 
with  the  student. 

In  response  to  commenters  concerns, 
paragraph  (g),  Lunch  period,  has  been 
clarified  to  specify  that  “mid-day” 
means  between  10:00  a.m.  and  2:00  p.m., 
unless  otherwise  exempted  by  FNS.  The 
Department  believes  that  with  few 
exceptions  schools  can  schedule  lunches 
within  these  hours.  To  provide  flexibility 
for  unusual  circumstances,  such  as  some 
split-shifts,  the  Department  has  provided 
for  FNS  exceptions  to  these  hours. 
However,  the  Department  does  not 
believe  evening  meals  can  be 
considered  lunch  and  does  not  intend  to 
provide  reimbursement  for  such  meals. 

Paragraph  (h),  Infant  lunch  pattern, 
has  been  revised  to  incorporate  the 
provisions  of  a  final  rule  which 
establishes  consistency  in  the  infant 
meal  pattern  requirements  among  the 
Child  Nutrition  Programs  and  reflects 
the  most  recent  information  regarding 


infant  feeding  practices.  This  rule  was 
published  in  the  Federal  Register  on  July 
6, 1988  (53  FR  25303),  and  becomes 
effective  on  September  6, 1988. 

Interim  paragraph  (i)(l),  Medical  or 
dietary  needs,  requires  substitutions  in 
the  meal  pattern  to  be  made  for  those 
handicapped  children  whose  handicap 
restricts  their  diet  and  allows,  at  local 
discretion,  substitutions  to  be  made  for 
nonhandicapped  children  who  are 
unable  to  consume  the  regular  lunch 
because  of  medical  or  other  special 
dietary  needs.  In  order  to  claim 
reimbursement  for  such  lunches, 
substitutions  are  to  be  made  on  a  case 
by  case  basis  and  supported  by  a 
statement  of  the  need  for  substitutions 
signed,  in  the  case  of  a  handicapped 
child,  by  a  physician,  and,  in  the  case  of 
a  nonhandicapped  child,  by  a 
recognized  medical  authority. 

Commenters  requested  clarification 
and  guidance  in  implementing  this 
provision.  Special  areas  of  concern 
included  the  definitions  of  handicapped 
and  recognized  medical  authority,  and 
the  responsibility  of  the  school  food 
service  to  provide  special  food  items. 
While  the  Department  has  additional 
guidance  on  the  implementation  of  this 
provision,  it  would  like  to  take  this 
opportunity  to  clarify  some  of  the  areas 
of  confusion. 

A  handicapped  student,  as  defined  in 
7  CFR  Part  15b,  is  one  who  has  “*  *  *  a 
physical  or  mental  impairment  which 
substantially  limits  one  or  more  major 
life  activities  *  *  *”  Major  life  activities 
are  defined  to  include  functions  such  as 
caring  for  one’s  self,  performing  manual 
tasks,  walking,  seeing,  hearing, 
speaking,  breathing,  learning  and 
working.  Lunches  claimed  for 
reimbursement  under  this  section  must 
be  supported  by  a  statement  from  a 
physician,  in  the  case  of  a  handicapped 
child,  and  by  a  statement  from  a 
recognized  medical  authority,  in  the 
case  of  a  nonhandicapped  child.  A 
recognized  medical  authority  may 
include  a  physician,  a  registered  nurse, 
or  other  health  professionals  specified 
by  the  State  agency. 

Several  commenters  recommended 
that  the  required  signature  authority  be 
the  same  for  handicapped  as  for 
nonhandicapped,  but  there  was  no 
consensus  on  whether  the  signature 
authority  should  be  a  physician  or 
recognized  medical  authority.  Since  a 
school  is  required  to  make  substitutions 
for  a  handicapped  child,  the  physician  is 
indeed  the  appropriate  authority. 
However,  in  the  case  of  a 
nonhandicapped  child,  the  school  is 
authorized  by  not  required  to  make 
substitutions,  thus  the  signature  of  a 
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physician  was  determined  to  be  too 
stringent.  For  these  reasons,  the  final 
rule  remains  unchanged. 

Commenters  also  expressed  concerns 
regarding  whether  a  school  food  service 
is  to  provide  foods  not  readily  available 
to  the  kitchen.  Nothing  in  this  regulation 
is  meant  to  require  schools  to  operate 
special  diet  kitchens.  Usually  there  is  no 
difficulty  acquiring  substitute  items  in 
local  markets. 

However,  if  the  authorized  substitute 
foods  are  not  normally  kept  in  inventory 
or  are  not  generally  available  in  local 
markets,  the  parents  should  provide  the 
substitute  food  prescribed  by  the 
physician  or  recognized  medical 
authority. 

Section  210.14  Resource  management. 

Paragraph  (a).  Nonprofit  school  food 
service,  has  been  revised  to  incorporate 
a  provision  of  Public  Laws  99-500  and 
99-591  which  authorizes  schools  to  use 
facilities,  equipment  and  personnel 
supported  with  nonprofit  school  food 
revenues  to  support  a  nonprofit  nutrition 
program  for  the  elderly.  A  final  rule 
implementing  this  provision  was 
published  in  the  Federal  Register  on 
April  28, 1987  (52  FR  15297). 

Section  210.16  Food  service 
management  companies. 

Paragraph  (a).  General,  has  been 
revised  to  include  the  provisions  of 
Public  Laws  99-500  and  99-591  which 
prohibit  a  school  or  school  food 
authority  from  contracting  with  a  food 
service  management  company  to 
operate  an  a  la  carte  food  service  unless 
the  company  agrees  to  offer  free, 
reduced  price  and  school  food  authority 
designated  full  price  reimbursable  meals 
to  all  eligible  children.  Implementing 
regulations  were  published  in  the 
Federal  Register  on  April  8. 1987  (52  FR 
11186). 

Paragraph  (d),  Duration  of  contract, 
has  also  been  revised  to  accommodate  a 
change  published  in  the  Federal  Register 
on  February  16, 1988  (53  FR  4377).  That 
final  rule  responded  to  comments 
originally  received  on  the  interim  Part 
210  rewrite.  Seventy-nine  comments 
were  received  which  recommended 
revising  the  existing  requirement  which 
limits  a  contract  to  one  year  with  two 
yearly  renewals,  i.e.,  a  3-year  bidding 
cycle.  However,  no  change  in  the 
number  of  possible  contract  renewals 
had  been  proposed.  Hence,  the 
Department  issued  a  separate  proposal 
rather  than  make  any  change  without 
soliciting  additional  comments.  A 
proposed  rule  was  published  in  the 
Federal  Register  on  September  1, 1987 
(52  FR  32930)  which  solicited  comments 
on  expanding  the  current  requirement  to 


allow  a  one  year  contract  with  four 
yearly  renewals.  One  hundred  sixty- 
seven  comment  letters  were  received  on 
the  proposal.  Of  these  comments,  151 
expressed  support  for  the  proposal.  The 
supportive  comments  generally  fell  into 
three  categories:  reduction  of 
administrative  burden  at  all  levels, 
impact  on  school  food  service  staff,  and 
impact  on  food  service  management 
company  contract  provisions  and 
operations.  Therefore,  the  final  rule 
published  on  February  16, 1988  allows 
school  food  authorities  to  annually 
renew  their  one-year  contracts  with 
food  service  management  companies 
four  times  for  a  maximum  contract  term 
of  five  years.  Only  new  contracts  signed 
after  February  16, 1988,  are  covered  by 
this  change.  All  previously  existing 
contracts  are  subject  to  the  two-year 
renewal  maximum  that  was  in  effect 
when  those  contracts  were  negotiated. 

Several  commenters  suggested 
additional  revisions  to  the  food  service 
management  company  portion  of  the 
regulations.  Specifically,  some 
commenters  recommended  revisions  to 
a  number  of  requirements  in  this  section 
to  reflect  the  diverse  arrangements 
between  school  food  authorities  and 
food  service  management  companies.  A 
number  of  commenters  recommended 
requiring  all  food  service  management 
companies  to  register  with  the  State. 

The  Department  has  taken  these 
comments  under  consideration  and  is 
reviewing  the  requirements  of  this 
section  for  possible  revision  in  the 
future.  No  substantive  changes  have 
been  made  in  this  final  rule  because  the 
Department  would  first  issue  a  proposed 
rulemaking  in  order  to  implement  such 
changes.  Readers  will,  however,  note 
several  minor  technical  changes  to 
paragraphs  (a)(6)  and  (c)  of  this  section 
which  are  not  intended  to  change 
current  operating  procedures. 

Subpart  D — Requirements  for  State 
Agency  Participation 

Section  210.17  Matching  Federal  funds. 

Paragraph  (g),  Reports,  has  been 
revised  to  extend  the  submission  of  the 
Annual  Report  of  Revenues  (FNS-13) 
from  90  days  to  120  days.  This  revision 
is  intended  to  reflect  actual  operating 
policy. 

Section  210.18  Monitoring 
responsibilities. 

Paragraph  (c),  Improved  management, 
of  the  interim  rule  restated  the 
requirement  that  the  State  agency  shall 
work  with  a  school  food  authority 
toward  improving  a  school  food 
authority’s  management  practices  where 
the  State  agency  has  found  poor  food 


service  management  practices  leading  to 
decreasing  or  low  student  participation 
and/or  poor  student  acceptance  of  the 
Program  or  of  foods  served.  Efforts  to 
assist  in  the  correction  of  management 
problems  were  to  include  the  promotion 
of  student  and  parent  involvement  in 
Program  activities. 

Over  20  commenters  opposed  the 
requirement  for  parent/student 
involvement,  arguing  that  the  correction 
of  management  problems  is  very 
subjective,  and  that  an  additional 
requirement  for  parent/student 
involvement  is  difficult  to  administer 
and  monitor.  In  response  to  commenter 
concerns,  this  paragraph  has  been 
revised  in  the  final  rule  to  remove  the 
requirement  for  parent/student 
involvement.  The  Department  has  also 
revised  its  assessment  of  what 
constitutes  poor  student  acceptance  to 
allow  for  more  flexibility. 

Readers  will  note  a  number  of 
changes  to  §  210.18  which  implement  the 
provisions  of  a  final  rule  which  revised 
the  AIMS  reporting  and  recordkeeping 
requirements.  This  final  rule  was 
published  in  the  Federal  Register  on 
February  26. 1987  (52  FR  5735).  In 
addition  to  these  changes,  paragraph 
(m),  AIMS  recordkeeping,  has  been 
revised  to  require  State  agencies  to 
maintain  AIMS  records  for  3  years  after 
the  end  of  the  school  year  in  which  the 
review  or  audit  was  conducted. 
Previously,  such  records  were  to  be 
maintained  for  3  years  after  the  date  of 
the  exit  conference.  This  revision  is 
intended  to  ensure  that  AIMS  records 
are  maintained  for  a  complete  4-year 
cycle  and  not.  as  previously  authorized, 
for  only  a  portion  of  that  cycle. 

Appendix  A,  B  and  C 

The  Appendices  remain  unchanged, 
except  for  minor  corrections,  and  are 
not  restated  in  this  final  rule. 

List  of  Subjects  in  7  CFR  Part  210 

Food  assistance  programs.  National 
School  Lunch  Program,  Commodity 
School  Program,  Grant  programs-Social 
programs.  Nutrition,  Children,  Reporting 
and  recordkeeping  requirements. 

Surplus  agricultural  commodities. 

Accordingly,  Subpart  A,  B,  C,  D,  E, 
and  F  of  Part  210  are  revised  as  follows: 

PART  210— NATIONAL  SCHOOL 
LUNCH  PROGRAM 

Subpart  A— General 

Sec. 

210.1  General  purpose  and  scope. 

210.2  Definitions. 

210.3  Administration. 
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Subpart  B— Assistance  to  States  and 
School  Food  Authorities 

210.4  Cash  and  donated  food  assistance  to 
States. 

210.5  Payment  process  to  States. 

210.6  Use  of  Federal  funds. 

210.7  Reimbursement  for  school  food 
authorities. 

210.8  Method  of  reimbursement. 

Subpart  C — Requirements  for  School  Food 
Authority  Participation 

210.9  Agreement  with  State  agency. 

210.10  Lunch  components  and  quantities. 

210.11  Competitive  food  services. 

210.12  Student,  parent  and  community 
involvement. 

210.13  Facilities  management. 

210.14  Resource  management. 

210.15  Reporting  and  recordkeeping. 

210.16  Food  service  management 
companies. 

Subpart  D — Requirements  for  State  Agency 
Participation 

210.17  Matching  Federal  funds. 

210.18  Monitoring  responsibilities. 

210.19  Additional  responsibilities. 

210.20  Reporting  and  recordkeeping. 

Subpart  E— State  Agency  and  School  Food 
Authority  Responsibilities 

210.21  Procurement. 

210.22  Audits. 

210.23  Other  responsibilities. 

Subpart  F— Additional  Provisions 

210.24  Suspension,  termination  and  grant 
closeout  procedures. 

210.25  Penalties. 

210.26  Educational  prohibitions. 

210.27  State  Food  Distribution  Advisory 
Council. 

210.28  Regional  office  addresses. 

210.29  OMB  control  numbers. 

Appendices 

A — Alternate  foods  for  meals. 

B — Categories  of  foods  of  minimal  nutritional 
value. 

C — Child  Nutrition  Labeling  Program. 

Authority:  The  provisions  of  Part  210  issued 
under  sec.  2-12, 60  Stat.  230,  as  amended:  sec. 
10.  80  Stat.  889,  as  amended;  84  Stat.  270;  42 
U.S.C.  1751-1760, 1779. 

Subpart  A — General 

§  210.1  General  purpose  and  scope. 

(a)  Purpose  of  the  program.  Section  2 
of  the  National  School  Lunch  Act  (42 
U.S.C.  1751),  states:  “It  is  declared  to  be 
the  policy  of  Congress,  as  a  measure  of 
national  security,  to  safeguard  the 
health  and  well-being  of  the  Nation’s 
children  and  to  encourage  the  domestic 
consumption  of  nutritious  agricultural 
commodities  and  other  food,  by 
assisting  the  States,  through  grants-in- 
aid  and  other  means,  in  providing  an 
adequate  supply  of  food  and  other 
facilities  for  the  establishment, 
maintenance,  operation,  and  expansion 
of  nonprofit  school  lunch  programs.’’ 
Pursuant  to  this  act,  the  Department 


provides  States  with  general  and  special 
cash  assistance  and  donations  of  foods 
acquired  by  the  Department  to  be  used 
to  assist  schools  in  serving  nutritious 
lunches  to  children  each  school  day.  In 
furtherance  of  Program  objectives, 
participating  schools  shall  serve  lunches 
that  are  nutritionally  adequate,  as  set 
forth  in  these  regulations,  and  shall  to 
the  extent  practicable,  ensure  that 
participating  children  gain  a  full 
understanding  of  the  relationship 
between  proper  eating  and  good  health. 

(b)  Scope  of  the  regulations.  This  part 
sets  forth  the  requirements  for 
participation  in  the  National  School 
Lunch  and  Commodity  School  Programs. 
It  specifies  Program  responsibilities  of 
State  and  local  officials  in  the  areas  of 
program  administration,  preparation  and 
service  of  nutritious  lunches,  payment  of 
funds,  use  of  program  funds,  program 
monitoring,  and  reporting  and 
recordkeeping  requirements. 

§  210.2  Definitions. 

For  the  purpose  of  this  part: 

"Act”  means  the  National  School 
Lunch  Act,  as  amended. 

“AIMS”  means  the  Assessment, 
Improvement  and  Monitoring  System. 
This  is  a  management  improvement 
system  used  in  the  National  School 
Lunch  and  the  Commodity  School 
Programs. 

“Child”  means — (a)  a  student  of  high 
school  grade  or  under  as  determined  by 
the  State  educational  agency,  who  is 
enrolled  in  an  educational  unit  of  high 
school  grade  or  under  as  described  in 
paragraphs  (a)  and  (b)  of  the  definition 
of  “School,”  including  students  who  are 
mentally  or  physically  handicapped  as 
defined  by  the  State  and  who  are 
participating  in  a  school  program 
established  for  the  mentally  or 
physically  handicapped:  or  (b)  a  person 
under  21  chronological  years  of  age  who 
is  enrolled  in  an  institution  or  center  as 
described  in  paragraphs  (c)  and  (d)  of 
the  definition  of  "School." 

"CND”  means  the  Child  Nutrition 
Division  of  the  Food  and  Nutrition 
Service  of  the  Department. 

"Commodity  School  Program"  means 
the  Program  under  which  participating 
schools  operate  a  nonprofit  lunch 
program  in  accordance  with  this  part 
and  receive  donated  food  assistance  in 
lieu  of  general  cash  assistance.  Schools 
participating  in  the  Commodity  School 
Program  shall  also  receive  special  cash 
and  donated  food  assistance  in 
accordance  with  §  210.4(c). 

“Department"  means  the  United 
States  Department  of  Agriculture. 

“Distributing  agency”  means  a  State 
agency  which  enters  into  an  agreement 
with  the  Department  for  the  distribution 


to  schools  of  donated  foods  pursuant  to 
Part  250  of  this  chapter. 

“Donated  foods"  means  food 
commodities  donated  by  the  Department 
for  use  in  nonprofit  lunch  programs. 

“Fiscal  year”  means  a  period  of  12 
calendar  months  beginning  October  1  of 
any  year  and  ending  with  September  30 
of  the  following  year. 

“FNS”  means  the  Food  and  Nutrition 
Service,  United  States  Department  of 
Agriculture. 

“FNSRO"  means  the  appropriate 
Regional  Office  of  the  Food  and 
Nutrition  Service  of  the  Department. 

“Food  component”  means  one  of  the 
four  food  groups  which  compose  the 
reimbursable  school  lunch,  i.e.,  meat  or 
meat  alternate,  milk,  bread  or  bread 
alternate,  and  vegetable/fruit. 

"Food  item”  means  one  of  the  five 
required  foods  that  compose  the 
reimbursable  school  lunch,  i.e.,  meat  or 
meat  alternate,  milk,  bread  or  bread 
alternate,  and  two  (2)  servings  of 
vegetables,  fruits,  or  a  combination  of 
both. 

"Food  service  management  company” 
means  a  commercial  enterprise  or  a 
nonprofit  organization  which  is  or  may 
be  contracted  with  by  the  school  food 
authority  to  manage  any  aspect  of  the 
school  food  service. 

"Free  lunch”  means  a  lunch  served 
under  the  Program  to  a  child  from  a 
household  eligible  for  such  benefits 
under  7  CFR  Part  245  and  for  which 
neither  the  child  nor  any  member  of  the 
household  pays  or  is  required  to  work. 

"Handicapped  student”  means  any 
child  who  has  a  physical  or  mental 
impairment  as  defined  in  §  15b.3  of  the 
Department’s  nondiscrimination 
regulations  (7  CFR  Part  15b). 

“Lunch”  means  a  meal  which  meets 
the  school  lunch  pattern  for  specified 
age/grade  groups  of  children  as 
designated  in  §  210.10. 

"National  School  Lunch  Program” 
means  the  Program  under  which 
participating  schools  operate  a  nonprofit 
lunch  program  in  accordance  with  this 
part.  General  and  special  cash 
assistance  and  donated  food  assistance 
are  made  available  to  schools  in 
accordance  with  this  part. 

“Net  cash  resources”  means  all 
monies,  as  determined  in  accordance 
with  the  State  agency's  established 
accounting  system,  that  are  available  to 
or  have  accrued  to  a  school  food 
authority’s  nonprofit  school  food  service 
at  any  given  time,  less  cash  payable. 
Such  monies  may  include,  but  are  not 
limited  to,  cash  on  hand,  cash 
receivable,  earnings  on  investments, 
cash  on  deposit  and  the  value  of  stocks, 
bonds  or  other  negotiable  securities. 
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"Nonprofit”,  when  applied  to  schools 
or  institutions  eligible  for  the  Program, 
means  exempt  from  income  tax  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1954,  as  amended;  or,  in  the 
Commonwealth  of  Puerto  Rico,  certified 
as  nonprofit  by  the  Governor. 

“Nonprofit  school  food  service” 
means  all  food  service  operations 
conducted  by  the  school  food  authority 
principally  for  the  benefit  of 
schoolchildren,  all  of  the  revenue  from 
which  is  used  solely  for  the  operation  or 
improvement  of  such  food  services. 

"OIG”  means  the  Office  of  the 
Inspector  General  of  the  Department. 

“Program”  means  the  National  School 
Lunch  Program  and  the  Commodity 
School  Program. 

"Reduced  price  lunch”  means  a  lunch 
served  under  the  Program:  (a)  to  a  child 
from  a  household  eligible  for  such 
benefits  under  7  CFR  Part  245;  (b)  for 
which  the  price  is  less  than  the  school 
food  authority  designated  full  price  of 
the  lunch  and  which  does  not  exceed  the 
maximum  allowable  reduced  price 
specified  under  7  CFR  Part  245;  and  (c) 
for  which  neither  the  child  nor  any 
member  of  the  household  is  required  to 
work. 

“Reimbursement"  means  Federal  cash 
assistance  including  advances  paid  or 
payable  to  participating  schools  for 
lunches  meeting  the  requirements  of 
§  210.10  and  served  to  eligible  children. 

“Revenue",  when  applied  to  nonprofit 
school  food  service,  means  all  monies 
received  by  or  accruing  to  the  nonprofit 
school  food  service  in  accordance  with 
the  State  agency’s  established 
accounting  system  including,  but  not 
limited  to,  children’s  payments,  earnings 
on  investments,  other  local  revenues. 
State  revenues,  and  Federal  cash 
reimbursements. 

“School”  means:  (a)  An  educational 
unit  of  high  school  grade  or  under, 
recognized  as  part  of  the  educational 
system  in  the  State  and  operating  under 
public  or  nonprofit  private  ownership  in 
a  single  building  or  complex  of 
buildings;  (b)  any  public  or  nonprofit 
private  classes  of  preprimary  grade 
when  they  are  conducted  in  the 
aforementioned  schools;  (c)  any  public 
or  nonprofit  private  residential  child 
care  institution,  or  distinct  part  of  such 
institution,  which  operates  principally 
for  the  care  of  children,  and,  if  private,  is 
licensed  to  provide  residential  child  care 
services  under  the  appropriate  licensing 
code  by  the  State  or  a  subordinate  level 
of  government,  except  for  residential 
summer  camps  which  participate  in  the 
Summer  Food  Service  Program  for 
Children,  Job  Corps  centers  funded  by 
the  Department  of  Labor,  and  private 
foster  homes.  The  term  “residential  child 


care  institutions"  includes,  but  is  not 
limited  to:  homes  for  the  mentally, 
emotionally  or  physically  impaired,  and 
unmarried  mothers  and  their  infants; 
group  homes;  halfway  houses; 
orphanages;  temporary  shelters  for 
abused  children  and  for  runaway 
children;  long-term  care  facilities  for 
chronically  ill  children;  and  juvenile 
detention  centers.  A  long-term  care 
facility  is  a  hospital,  skilled  nursing 
facility,  intermediate  care  facility,  or 
distinct  part  thereof,  which  is  intended 
for  the  care  of  children  confined  for  30 
days  or  more;  or  (d)  with  respect  to  the 
Commonwealth  of  Puerto  Rico, 
nonprofit  child  care  centers  certified  as 
such  by  the  Governor  of  Puerto  Rico. 

“School  food  authority”  means  the 
governing  body  which  is  responsible  for 
the  administration  of  one  or  more 
schools;  and  has  the  legal  authority  to 
operate  the  Program  therein  or  be 
otherwise  approved  by  FNS  to  operate 
the  Program. 

“School  year”  means  a  period  of  12 
calendar  months  beginning  July  1  of  any 
year  and  ending  June  30  of  the  following 
year. 

“Secretary"  means  the  Secretary  of 
Agriculture. 

"7  CFR  Part  3015”,  means  the  Uniform 
Federal  Assistance  Regulations 
published  by  the  Department  to 
implement  Office  of  Management  and 
Budget  Circulars  A-21,  A-87,  A-102,  A- 
110,  A-122,  A-124,  and  A-128;  the  Single 
Audit  Act  of  1984  (31  U.S.C.  7501  et 
seq.);  and  Executive  Order  12372. 

Note:  OMB  Circulars,  referred  to  in  this 
definition,  are  available  from  the  EOP 
Publications,  New  Executive  Office  Building, 
726  Jackson  Place  NW,  Room  2200, 
Washington,  DC  20503. 

“State”  means  any  of  the  50  States, 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Commonwealth  of  the  Northern 
Marianas,  or  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshalls,  and  the  Republic  of  Palau. 

“State  agency”  means  (a)  the  State 
educational  agency;  (b)  any  other 
agency  of  the  State  which  has  been 
designated  by  the  Governor  or  other 
appropriate  executive  or  legislative 
authority  of  the  State  and  approved  by 
the  Department  to  administer  the 
Program  in  schools,  as  specified  in 
§  210.3(b);  or  (c)  the  FNSRO,  where  the 
FNSRO  administers  the  Program  as 
specified  in  §  210.3(c). 

"State  educational  agency"  means,  as 
the  State  legislature  may  determine,  (a) 
the  chief  State  school  officer  (such  as 
the  State  Superintendent  of  Public 
Instruction,  Commissioner  of  Education, 


or  similar  officer),  or  (b)  a  board  of 
education  controlling  the  State 
department  of  education. 

“State  food  distribution  advisory 
council”  means  a  group  which  meets  to 
advise  the  State  educational  agency  and 
the  State  distributing  agency  with 
respect  to  the  needs  of  schools 
participating  in  the  Program  concerning 
the  manner  of  selection  and  distribution 
of  commodities. 

“Subsidized  lunch”  (paid  lunch) 
means  a  lunch  served  to  children  who 
are  either  not  eligible  for  or  elect  not  to 
receive  the  free  or  reduced  price 
benefits  offered  under  7  CFR  Part  245. 

The  Department  subsidizes  each  paid 
lunch  with  both  general  cash  assistance 
and  donated  foods.  Although  a  paid 
lunch  student  pays  for  a  large  portion  of 
his  or  her  lunch,  the  Department’s 
subsidy  accounts  for  a  significant 
portion  of  the  cost  of  that  lunch. 

§  210.3  Administration. 

(a)  FNS.  FNS  will  act  on  behalf  of  the 
Department  in  the  administration  of  the 
Program.  Within  FNS,  the  CND  will  be 
responsible  for  Program  administration. 

(b)  States.  Within  the  States,  the 
responsibility  for  the  administration  of 
the  Program  in  schools,  as  defined  in 

§  210.2,  shall  be  in  the  State  educational 
agency.  If  the  State  educational  agency 
is  unable  to  administer  the  Program  in 
public  or  private  nonprofit  residential 
child  care  institutions  or  nonprofit 
private  schools,  then  Program 
administration  for  such  schools  may  be 
assumed  by  FNSRO  as  provided  in 
paragraph  (c)  of  this  section,  or  such 
other  agency  of  the  State  as  has  been 
designated  by  the  Governor  or  other 
appropriate  executive  or  legislative 
authority  of  the  State  and  approved  by 
the  Department  to  administer  such 
schools.  Each  State  agency  desiring  to 
administer  the  Program  shall  enter  into 
a  written  agreement  with  the 
Department  for  the  administration  of  the 
Program  in  accordance  with  the 
applicable  requirements  of  this  part; 

Part  235;  Part  245;  Parts  15, 15a,  15b,  and 
3015  of  Departmental  regulations;  and 
FNS  instructions. 

(c)  FNSRO.  The  FNSRO  will 
administer  the  Program  in  nonprofit 
private  schools  or  public  or  nonprofit 
private  residential  child  care  institutions 
if  the  State  agency  is  prohibited  by  law 
from  disbursing  Federal  funds  paid  to 
such  schools.  In  addition,  the  FNSRO 
will  continue  to  administer  the  Program 
in  those  States  in  which  nonprofit 
private  schools  or  public  or  nonprofit 
private  residential  child  care  institutions 
have  been  under  continuous  FNS 
administration  since  October  1, 1980, 
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unless  the  administration  of  the  Program 
in  such  schools  is  assumed  by  the  State. 
The  FNSRO  will,  in  each  State  in  which 
it  administers  the  Program,  assume  all 
responsibilities  of  a  State  agency  as  set 
forth  in  this  part  and  Part  245  of  this 
chapter  as  appropriate.  References  in 
this  part  to  “State  agency”  include 
FNSRO,  as  applicable,  when  it  is  the 
agency  administering  the  Program. 

(d)  School  food  authorities.  The 
school  food  authority  shall  be 
responsible  for  the  administration  of  the 
Program  in  schools.  State  agencies  shall 
ensure  that  school  food  authorities 
administer  the  Program  in  accordance 
with  the  applicable  requirements  of  this 
part;  Part  245;  Parts  15, 15a,  15b,  and 
3015  of  Departmental  regulations;  and 
FNS  instructions. 

Subpart  B — Assistance  to  States  and 
School  Food  Authorities 

§  210.4  Cash  and  donated  food  assistance 
to  States. 

(a)  General.  To  the  extent  funds  are 
available,  FNS  will  make  cash 
assistance  available  in  accordance  with 
the  provisions  of  this  section  to  each 
State  agency  for  lunches  served  to 
children  under  the  National  School 
Lunch  and  Commodity  School  Programs. 
To  the  extent  donated  foods  are 
available,  FNS  will  provide  donated 
food  assistance  to  distributing  agencies 
for  each  lunch  served  in  accordance 
with  the  provisions  of  this  part  and  Part 
250  of  this  chapter. 

(b)  Assistance  for  the  National  School 
Lunch  Program.  The  Secretary  will 
make  cash  and/or  donated  food 
assistance  available  to  each  State 
agency  and  distributing  agency,  as 
appropriate,  administering  the  National 
School  Lunch  Program,  as  follows: 

(1)  Cash  assistance:  Cash  assistance 
payments  are  composed  of  a  general 
cash  assistance  payment,  authorized 
under  section  4  of  the  Act,  and  a  special 
cash  assistance  payment,  authorized 
under  section  11  of  the  Act.  General 
cash  assistance  is  provided  to  each 
State  agency  for  all  lunches  served  to 
children  in  accordance  with  the 
provisions  of  the  National  School  Lunch 
Program.  Special  cash  assistance  is 
provided  to  each  State  agency  for 
lunches  served  under  the  National 
School  Lunch  Program  to  children 
determined  eligible  for  free  or  reduced 
price  lunches  in  accordance  with  Part 
245  of  this  chapter.  The  total  general 
cash  assistance  paid  to  each  State  for 
any  fiscal  year  shall  not  exceed  the 
lesser  of  amounts  reported  to  FNS  as 
reimbursed  to  school  food  authorities  in 
accordance  with  §  210.5(d)(3)  or  the 
total  calculated  by  multiplying  the 


number  of  lunches  reported  in 
accordance  with  §  210.5(d)(1)  for  each 
month  of  service  during  the  fiscal  year, 
by  the  applicable  national  average 
payment  rate  prescribed  by  FNS.  Hie 
total  special  assistance  paid  to  each 
State  for  any  fiscal  year  shall  not 
exceed  the  lesser  of  amounts  reported  to 
FNS  as  reimbursed  to  school  food 
authorities  in  accordance  witfi 
§  210.5(d)(3)  or  the  total  calculated  by 
multiplying  the  number  of  free  and 
reduced  price  lunches  reported  in 
accordance  with  §  210.5(d)(1)  for  each 
month  of  service  during  the  fiscal  year 
by  the  applicable  national  average 
payment  rate  prescribed  by  FNS.  In 
accordance  with  section  11  of  the  Act, 
FNS  will  prescribe  annual  adjustments 
to  the  per  meal  national  average 
payment  rate  (general  cash  assistance) 
and  the  special  assistance  national 
average  payment  rates  (special  cash 
assistance)  which  are  effective  on  July  1 
of  each  year.  These  adjustments,  which 
reflect  changes  in  the  food  away  from 
home  series  of  the  Consumer  Price  Index 
for  all  Urban  Consumers,  are  annually 
announced  by  Notice  in  July  of  each 
year  in  the  Federal  Register.  FNS  will 
also  establish  maximum  per  meal  rates 
of  reimbursement  within  which  a  State 
may  vary  reimbursement  rates  to  school 
food  authorities.  These  maximum  rates 
of  reimbursement  are  established  at  the 
same  time  and  announced  in  the  same 
Notice  as  the  national  average  payment 
rates. 

(2)  Donated  food  assistance.  For  each 
school  year,  FNS  will  provide 
distributing  agencies  with  donated  foods 
for  lunches  served  under  the  National 
School  Lunch  Program  as  provided 
under  Part  250  of  this  chapter.  The  per 
lunch  value  of  donated  food  assistance 
is  adjusted  by  the  Secretary  annually  to 
reflect  changes  as  required  under 
section  6  of  the  Act.  These  adjustments, 
which  reflect  changes  in  the  Price  Index 
for  Foods  Used  in  Schools  and 
Institutions,  are  effective  on  July  1  of 
each  year  and  are  announced  by  Notice 
in  the  Federal  Register  in  July  of  each 
year. 

(c)  Assistance  for  the  Commodity 
School  Program.  FNS  will  make  special 
cash  assistance  available  to  each  State 
agency  for  lunches  served  in  commodity 
schools  in  the  same  manner  as  special 
cash  assistance  is  provided  in  the 
National  School  Lunch  Program. 
Payment  of  such  amounts  to  State 
agencies  is  subject  to  the  reporting 
requirements  contained  in  §  210.5(d). 
FNS  will  provide  donated  food 
assistance  in  accordance  with  Part  250 
of  this  chapter.  Of  the  total  value  of 
donated  food  assistance  to  which  it  is 
entitled,  the  school  food  authority  may 


elect  to  receive  cash  payments  of  up  to  5 
cents  per  lunch  served  in  its  commodity 
school(s)  for  donated  foods  processing 
and  handling  expenses.  Such  expenses 
include  any  expenses  incurred  by  or  on 
behalf  of  a  commodity  school  for 
processing  or  other  aspects  of  the 
preparation,  delivery,  and  storage  of 
donated  foods.  The  school  food 
authority  may  have  all  or  part  of  these 
cash  payments  retained  by  the  State 
agency  for  use  on  its  behalf  for 
processing  and  handling  expenses  by 
the  State  agency  or  it  may  authorize  the 
State  agency  to  transfer  to  the 
distributing  agency  all  or  any  part  of 
these  payments  for  use  on  its  behalf  for 
these  expenses.  Payment  of  such 
amounts  to  State  agencies  is  subject  to 
the  reporting  requirements  contained  in 
§  210.5(d).  The  total  value  of  donated 
food  assistance  is  calculated  on  a  school 
year  basis  by  adding: 

(1)  The  applicable  national  average 
payment  rate  (general  cash  assistance) 
prescribed  by  die  Secretary  for  the 
period  of  July  1  through  June  30 
multiplied  by  the  total  number  of 
lunches  served  during  the  school  year 
under  the  Commodity  School  Program; 
and 

(2)  The  national  per  lunch  average 
value  of  donated  foods  prescribed  by 
the  Secretary  for  the  period  of  July  1 
through  June  30  multiplied  by  the  total 
number  of  lunches  served  during  the 
school  year  under  the  Commodity 
School  Program. 

§  210.5  Payment  process  to  States. 

(a)  Grant  award.  FNS  will  specify  the 
terms  and  conditions  of  the  State 
agency’s  grant  in  a  grant  award 
document  and  will  generally  make 
payments  available  by  means  of  a  Letter 
of  Credit  issued  in  favor  of  the  State 
agency.  The  State  agency  shall  obtain 
funds  for  reimbursement  to  participating 
school  food  authorities  through 
procedures  established  by  FNS  in 
accordance  with  7  CFR  Part  3015.  State 
agencies  shall  limit  requests  for  funds  to 
such  times  and  amounts  as  will  permit 
prompt  payment  of  claims  or  authorized 
advances.  The  State  agency  shall 
disburse  funds  received  from  such 
requests  without  delay  for  the  purpose 
for  which  drawn.  FNS  may,  at  its  option 
reimburse  a  State  agency  by  Treasury 
Check.  FNS  will  pay  by  Treasury  Check 
with  funds  available  in  settlement  of  a 
valid  claim  if  payment  for  that  claim 
cannot  be  made  within  the  grant 
closeout  period  specified  in  paragraph 

(d)  of  this  section. 

(b)  Cash-in-lieu  of  donated  foods.  All 
Federal  funds  to  be  paid  to  any  State  in 
place  of  donated  foods  will  be  made 
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available  as  provided  in  Part  240  of  this 
chapter. 

(c)  Recovery  of  funds.  FNS  will 
recover  any  Federal  funds  made 
available  to  the  State  agency  under  this 
part  which  are  in  excess  of  obligations 
reported  at  the  end  of  each  fiscal  year  in 
accordance  with  the  reconciliation 
procedures  specified  in  paragraph  (d)  of 
this  section.  Such  recoveries  shall  be 
reflected  by  a  related  adjustment  in  the 
State  agency’s  Letter  of  Credit. 

(d)  Substantiation  and  reconciliation 
process.  Each  State  agency  shall 
maintain  Program  records  as  necessary 
to  support  the  reimbursement  payments 
made  to  school  food  authorities  under 

§  210.7  and  §  210.8  and  the  reports 
submitted  to  FNS  under  this  paragraph. 
The  State  agency  shall  ensure  such 
records  are  retained  for  a  period  of  3 
years  or  as  otherwise  specified  in 
§  210.23(c). 

(1)  Monthly  report.  Each  State  agency 
shall  submit  a  final  Report  of  School 
Program  Operations  (FNS-10)  to  FNS  for 
each  month.  The  final  reports  shall  be 
limited  to  claims  submitted  in 
accordance  with  §  210.8  and  shall  be 
postmarked  and/or  submitted  no  later 
than  90  days  following  the  last  day  of 
the  month  covered  by  the  report.  States 
shall  not  receive  Program  funds  for  any 
month  for  which  the  final  report  is  not 
submitted  within  this  time  limit  unless 
FNS  grants  an  exception.  Upward 
adjustments  to  a  State’s  report  shall  not 
be  made  after  90  days  from  the  month 
covered  by  the  report  unless  authorized 
by  FNS.  Downward  adjustments  to  a 
State’s  report  shall  always  be  made 
regardless  of  when  it  is  determined  that 
such  adjustments  are  necessary.  FNS 
authorization  is  not  required  for 
downward  adjustments.  Any 
adjustments  to  a  State’s  report  shall  be 
reported  to  FNS  in  accordance  with 
procedures  established  by  FNS. 

(2)  Quarterly  report  Each  State 
agency  shall  also  submit  to  FNS  a 
quarterly  Financial  Status  Report  (SF- 
269)  on  the  use  of  Program  funds.  Such 
reports  shall  be  postmarked  and/or 
submitted  no  later  than  30  days  after  the 
end  of  each  fiscal  year  quarter. 

(3)  End  of  year  report.  Each  State 
agency  shall  submit  a  final  Financial 
Status  Report  (SF-269)  for  each  fiscal 
year.  This  final  fiscal  year  grant 
closeout  report  shall  be  postmarked 
and/or  submitted  to  FNS  within  120 
days  after  the  end  of  each  fiscal  year  or 
part  thereof  that  the  State  agency 
administered  the  Program.  Obligations 
shall  be  reported  only  for  the  fiscal  year 
in  which  they  occur.  FNS  will  not  be 
responsible  for  reimbursing  Program 
obligations  reported  later  than  120  days 
after  the  close  of  the  fiscal  year  in  which 


they  were  incurred.  Grant  closeout 
procedures  are  to  be  carried  out  in 
accordance  with  7  CFR  Part  3015. 

§  210.6  Use  of  Federal  funds. 

General.  State  agencies  shall  use 
Federal  funds  made  available  under  the 
Program  to  reimburse  or  make  advance 
payments  to  school  food  authorities  in 
connection  with  lunches  served  in 
accordance  with  the  provisions  of  this 
part;  except  that,  with  the  approval  of 
FNS,  any  State  agency  may  reserve  an 
amount  up  to  one  percent  of  the  funds 
earned  in  any  fiscal  year  under  this  part 
for  use  in  carrying  out  special 
developmental  projects.  Advance 
payments  to  school  food  authorities  may 
be  made  at  such  times  and  in  such 
amounts  as  are  necessary  to  meet  the 
current  fiscal  obligations.  All  Federal 
funds  paid  to  any  State  in  place  of 
donated  foods  shall  be  used  as  provided 
in  Part  240  of  this  chapter. 

§  210.7  Reimbursement  for  school  food 
authorities. 

(a)  General.  Reimbursement  payments 
to  finance  nonprofit  school  food  service 
operations  shall  be  made  only  to  school 
food  authorities  operating  under  a 
written  agreement  with  the  State 
agency.  Subject  to  the  provisions  of 
§  210.8(b),  such  payments  may  be  made 
for  lunches  served  in  accordance  with 
provisions  of  this  part  and  Part  245  in 
the  calendar  month  preceding  the 
calendar  month  in  which  the  agreement 
is  executed.  These  reimbursement 
payments  include  general  cash 
assistance  for  all  lunches  served  to 
children  under  the  National  School 
Lunch  Program  and  special  cash 
assistance  payments  for  free  or  reduced 
price  lunches  served  to  children 
determined  eligible  for  such  benefits 
under  the  National  School  Lunch  and 
Commodity  School  Programs.  The 
school  food  authority  shall  not  claim 
reimbursement  for  any  lunches 
produced  in  excess  of  the  one  lunch  per 
child  per  day  limitation  specified  under 
§  210.10(b).  Any  excess  lunches  that  are 
produced  may  be  served,  but  shall  not 
be  claimed  for  general  or  special  cash 
assistance  provided  under  §  210.4.  Nor 
shall  any  school  food  authority  claim  or 
be  eligible  for  special  cash  assistance 
reimbursement  for  free  or  reduced  price 
lunches  in  excess  of  the  number  of 
children  approved  for  and  served  such 
lunches  in  each  school  food  authority. 
Approval  shall  be  in  accordance  with 
Part  245  of  this  chapter. 

(b)  Assignment  of  rates.  At  the 
beginning  of  each  school  year.  State 
agencies  shall  establish  the  per  meal 
rates  of  reimbursement  for  school  food 
authorities  participating  in  the  Program. 


These  rates  of  reimbursement  may  be 
assigned  at  levels  based  on  financial 
need;  except  that,  the  rates  are  not  to 
exceed  the  maximum  rates  of 
reimbursement  established  by  the 
Secretary  under  §  210.4(b)  and  are  to 
permit  reimbursement  for  the  total 
number  of  lunches  in  the  State  from 
funds  available  under  §  210.4.  Within 
each  school  food  authority,  the  State 
agency  shall  assign  the  same  rate  of 
reimbursement  from  general  cash 
assistance  funds  for  all  lunches  served 
to  children  under  the  Program.  Assigned 
rates  of  reimbursement  may  be  changed 
at  any  time  by  the  State  agency, 
provided  that  notice  of  any  change  is 
given  to  the  school  food  authority.  The 
total  general  and  special  cash  assistance 
reimbursement  paid  to  any  school  food 
authority  for  lunches  served  to  children 
during  the  school  year  are  not  to  exceed 
the  sum  of  the  products  obtained  by 
multiplying  the  total  reported  number  of 
lunches,  by  type,  served  to  eligible 
children  during  the  school  year  by  the 
applicable  maximum  per  lunch 
reimbursements  prescribed  for  the 
school  year  for  each  type  of  lunch. 

§  210.8  Method  of  reimbursement 

(a)  Monthly  claims.  To  be  entitled  to 
reimbursement  under  this  part,  each 
school  food  authority  shall  submit  to  the 
State  agency,  a  monthly  Claim  for 
Reimbursement,  as  described  in 
paragraph  (b)  of  this  section.  A  final 
Claim  for  Reimbursement  shall  be 
postmarked  or  submitted  to  the  State 
agency  not  later  than  60  days  following 
the  last  day  of  the  full  month  covered  by 
the  claim.  State  agencies  may  establish 
shorter  deadlines  at  their  discretion. 
Claims  not  postmarked  and/or 
submitted  within  60  days  shall  not  be 
paid  with  Program  funds  unless 
otherwise  authorized  by  FNS.  The  State 
agency  shall  promptly  take  corrective 
action  with  respect  to  any  Claim  for 
Reimbursement  as  determined 
necessary  through  its  claims  review 
process  or  otherwise.  In  taking  such 
corrective  action,  State  agencies  may 
make  adjustments  on  claims  filed  within 
the  60-day  deadline  if  such  adjustments 
are  completed  within  90  days  of  the  last 
day  of  the  claim  month  and  are  reflected 
in  the  final  Report  of  School  Program 
Operations  (FNS-10)  for  the  claim 
month  required  under  §  210.5(d). 

Upward  adjustments  in  Program  funds 
claimed  which  are  not  reflected  in  the 
final  FNS-10  for  the  claim  month  shall 
not  be  made  unless  authorized  by  FNS. 
Downward  adjustments  in  amounts 
claimed  shall  always  be  made,  without 
FNS  authorization,  regardless  of  when  it 
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is  determined  that  such  adjustments  are 
necessary. 

(b)  Content  of  claim.  The  Claim  for 
Reimbursement  shall  include  data  in 
sufficient  detail  to  justify  the 
reimbursement  claimed  and  to  enable 
the  State  agency  to  provide  the  Report 
of  School  Program  Operations  required 
under  §  210.5(d).  The  State  agency  may 
authorize  a  school  food  authority  to 
submit  a  consolidated  Claim  for 
Reimbursement  for  all  schools  under  its 
jurisdiction,  provided  that  the  data  on 
each  school’s  operations  required  in  this 
section  are  maintained  on  file  at  the 
local  office  of  the  school  food  authority, 
and  the  claim  separates  consolidated 
data  for  commodity  schools  from  data 
for  other  schools.  Unless  otherwise 
approved  by  FNS,  the  Claim  for 
Reimbursement  for  any  month  shall 
include  only  lunches  served  in  that 
month  except  if  the  first  or  last  month  of 
Program  operations  for  any  year 
contains  10  operating  days  or  less,  such 
month  may  be  combined  with  the  Claim 
for  Reimbursement  for  the  appropriate 
adjacent  month.  However,  Claims  for 
Reimbursement  may  not  combine 
operations  occurring  in  two  fiscal  years. 

(c)  Advance  funds.  The  State  agency 
may  advance  funds  available  for  the 
Program  to  a  school  food  authority  in  an 
amount  equal  to  the  amount  of 
reimbursement  estimated  to  be  needed 
for  one  month’s  operation.  Following  the 
receipt  of  claims,  the  State  agency  shall 
make  adjustments,  as  necessary,  to 
ensure  that  the  total  amount  of 
payments  received  by  the  school  food 
authority  for  the  fiscal  year  does  not 
exceed  an  amount  equal  to  the  number 
of  lunches  by  reimbursement  type 
served  to  children  times  the  respective 
payment  rates  assigned  by  the  State  in 
accordance  with  §  210.7(b).  The  State 
agency  shall  recover  advances  of  funds 
to  any  school  food  authority  failing  to 
comply  with  the  60-day  claim 
submission  requirements  in  paragraph 
(a)  of  this  section. 

Subpart  C— Requirements  for  School 
Food  Authority  Participation 

§  210.9  Agreement  with  State  agency. 

(a)  Application.  An  official  of  a  school 
food  authority  shall  make  written 
application  to  the  State  agency  for  any 
school  in  which  it  desires  to  operate  the 
Program.  Applications  shall  provide  the 
State  agency  with  sufficient  information 
to  determine  eligibility.  The  school  food 
authority  shall  also  submit  for  approval 
a  Free  and  Reduced  Price  Policy 
Statement  in  accordance  with  Part  245 
of  this  chapter. 

(b)  Annual  agreement.  The  school 
food  authority  shall  annually  enter  into 


a  written  agreement  with  the  State 
agency.  The  State  agency  may  allow 
school  food  authorities  to  extend  by 
amendment  a  previous  year’s  agreement 
in  lieu  of  taking  a  new  agreement 
annually  provided  that  each  year  a 
current  written  agreement  is  on  file  at 
the  State  agency.  The  agreement  shall 
contain  a  statement  to  the  effect  that  the 
“School  Food  Authority  and 
participating  schools  under  its 
jurisdiction,  shall  comply  with  all 
provisions  of  7  CFR  Parts  210  and  245.” 
This  agreement  shall  provide  that  each 
school  food  authority  shall,  with  respect 
to  participating  schools  under  its 
jurisdiction: 

(1)  Maintain  a  nonprofit  school  food 
service  and  observe  the  limitations  on 
the  use  of  nonprofit  school  food  service 
revenues  set  forth  in  §  210.14(a)  and  the 
limitations  on  any  competitive  school 
food  service  as  set  forth  in  §  210.11(b); 

(2)  Limit  its  net  cash  resources  to  an 
amount  that  does  not  exceed  3  months 
average  expenditures  for  its  nonprofit 
school  food  service  or  such  other 
amount  as  may  be  approved  in 
accordance  with  §  210.19(a); 

(3)  Maintain  a  financial  management 
system  as  prescribed  under  §  210.14(c); 

(4)  Comply  with  the  requirements  of 
the  Department’s  regulations  regarding 
financial  management  (7  CFR  Part  3015); 

(5)  Serve  lunches,  during  the  lunch 
period,  which  meet  the  minimum 
requirements  prescribed  in  §  210.10; 

(6)  Price  the  lunch  as  a  unit; 

(7)  Serve  lunches  free  or  at  a  reduced 
price  to  all  children  who  are  determined 
by  the  school  food  authority  to  be 
eligible  for  such  meals  under  7  CFR  Part 
245; 

(8)  Claim  reimbursement  at  the 
assigned  rates  only  for  lunches  served  in 
accordance  with  the  agreement; 

(9)  Submit  Claims  for  Reimbursement 
in  accordance  with  §  210.8; 

(10)  Comply  with  the  requirements  of 
the  Department’s  regulations  regarding 
nondiscrimination  (7  CFR  Parts  15, 15a, 
15b); 

(11)  Make  no  discrimination  against 
any  child  because  of  his  or  her  eligibility 
for  free  or  reduced  price  meals  in 
accordance  with  the  approved  Free  and 
Reduced  Price  Policy  Statement; 

(12)  Enter  into  an  agreement  to 
receive  donated  foods  as  required  by  7 
CFR  Part  250; 

(13)  Maintain,  in  the  storage, 
preparation  and  service  of  food,  proper 
sanitation  and  health  standards  in 
conformance  with  all  applicable  State 
and  local  laws  and  regulations; 

(14)  Accept  and  use,  in  as  large 
quantities  as  may  be  efficiently  utilized 
in  its  nonprofit  school  food  service,  such 


foods  as  may  be  offered  as  a  donation 
by  the  Department; 

(15)  Maintain  necessary  facilities  for 
storing,  preparing  and  serving  food; 

(16)  Upon  request,  make  all  accounts 
and  records  pertaining  to  its  school  food 
service  available  to  the  State  agency 
and  to  FNS,  for  audit  or  review,  at  a 
reasonable  time  and  place.  Such  records 
shall  be  retained  for  a  period  of  3  years 
after  the  date  of  the  final  Claim  for 
Reimbursement  for  the  fiscal  year  to 
which  they  pertain,  except  that  if  audit 
findings  have  not  been  resolved,  the 
records  shall  be  retained  beyond  the  3 
year  period  as  long  as  required  for 
resolution  of  the  issues  raised  by  the 
audit; 

(17)  Maintain  files  of  currently 
approved  and  denied  free  and  reduced 
price  applications,  respectively.  If 
applications  are  maintained  at  the 
school  food  authority  level,  they  shall  be 
readily  retrievable  by  school; 

(18)  Retain  the  individual  applications 
for  free  and  reduced  price  lunches 
submitted  by  families  for  a  period  of  3 
years  after  the  end  of  the  fiscal  year  to 
which  they  pertain  or  as  otherwise 
specified  under  paragraph  (b)(16)  of  this 
section. 

§  210.10  Lunch  components  and 
quantities. 

(a)  Meal  pattern  definitions.  For  the 
purpose  of  this  section: 

(1)  "Infant  cereal”  means  any  iron- 
fortified  dry  cereal  especially 
formulated  and  generally  recognized  as 
cereal  for  infants  and  that  is  routinely 
mixed  with  formula  or  milk  prior  to 
consumption. 

(2)  "Infant  formula”  means  any  iron- 
fortified  formula  intended  for  dietary 
use  solely  as  a  food  for  normal,  healthy 
infants;  excluding  those  formulas 
specifically  formulated  for  infants  with 
inborn  errors  of  metabolism  or  digestive 
or  absorptive  problems.  Infant  formula, 
as  served,  must  be  in  liquid  state  at 
recommended  dilution. 

(b)  General.  School  food  authorities 
shall  ensure  that  participating  schools 
provide  nutritious  and  well-balanced 
lunches  to  children  in  accordance  with 
the  provisions  of  this  section.  The 
requirements  and  recommendations  of 
this  section  are  designed  so  that  the 
nutrients  of  the  lunch,  averaged  over  a 
period  of  time,  approximate  one-third  of 
the  Recommended  Dietary  Allowances 
for  children  of  each  age/grade  group  as 
specified  in  paragraph  (c)  of  this  section. 
School  food  authorities  shall  ensure  that 
each  lunch  is  priced  as  a  unit.  Except  as 
otherwise  provided  herein,  school  food 
authorities  shall  ensure  that  sufficient 
quantities  of  food  are  planned  and 


Federal  Register  /  Vol.  53,  No.  148  /  Tuesday,  August  2,  1988  /  Rules  and  Regulations 


29153 


produced  so  that  lunches  provided 
contain  all  the  required  food  items  in  at 
least  the  amounts  indicated  in  the  table 
presented  under  paragraph  (c)  of  this 
section.  School  food  authorities  shall 
ensure  that  lunches  are  planned  and 
produced  on  the  basis  of  participation 
trends,  with  the  objective  of  providing 
one  reimbursable  lunch  per  child  per 
day.  Production  and  participation 
records  shall  be  maintained  to 
demonstrate  positive  action  toward 
providing  one  reimbursable  lunch  per 
child  per  day.  Any  excess  lunches  that 
are  produced  may  be  served,  but  shall 
not  be  claimed  for  general  or  special 
cash  assistance  provided  under  §  210.4. 


(c)  Minimum  required  lunch 
quantities.  Schools  that  are  able  to 
provide  quantities  of  food  to  children 
solely  on  the  basis  of  their  ages  or  grade 
level  should  do  so.  Schools  that  cannot 
serve  children  on  the  basis  of  age  or 
grade  level  shall  provide  all  school  age 
children  Group  IV  portions  as  specified 
in  the  table  presented  in  this  paragraph. 
Schools  serving  children  on  the  basis  of 
age  or  grade  level  shall  plan  and 
produce  sufficient  quantities  of  food  to 
provide  Groups  I-IV  no  less  than  the 
amounts  specified  for  those  children  in 
the  table  presented  in  this  paragraph, 
and  sufficient  quantities  of  food  to 
provide  Group  V  no  less  than  the 


specified  amounts  for  Group  IV.  It  is 
recommended  that  such  schools  plan 
and  produce  sufficient  quantities  of  food 
to  provide  Group  V  children  the  larger 
amounts  specified  in  the  table.  Schools 
that  provide  increased  portion  sizes  for 
Group  V  may  comply  with  children’s 
requests  for  smaller  portion  sizes  of  the 
food  items;  however,  schools  shall  plan 
and  produce  sufficient  quantities  of  food 
to  at  least  provide  the  serving  sizes 
required  for  Group  IV.  Schools  shall 
ensure  that  lunches  are  served  with  the 
objective  of  providing  the  per  lunch 
minimums  for  each  age  and  grade  level 
as  specified  in  the  following  table: 


School  Lunch  Pattern— Per  Lunch  Minimums 


Minimum  Quantities 

Recommended 
quantities:  Group  V, 
12  years  and  older  (7- 
12) 

Food  Components  and  Food  Items 

Group  1,  age  1-2 
(Preschool) 

Group  II,  age  3-4 
(Preschool) 

Group  III,  age  5-8 
(K-3) 

Group  IV,  age  9  and 
older  (4-12) 

Milk  (as  a  beverage):  Fluid  whole  milk  and  fluid 
unflavored  lowfat  milk,  skim  milk  or  buttermilk 
must  be  offered  (Flavored  fluid  milk  optional). 

Meat  or  Meat  Alternate  (quantity  of  the  edible 
portion  as  served): 

%  cup  (6  fl.  oz.) . 

Vt  pint  (8  fl.  oz.) . 

Vt  pint  (8  fl.  oz.) . 

Vt  pint  (8  ft.  oz.) 

3  oz. 

2  OZ . 

2  oz . 

3  oz. 

Vt . 

%  . .1. 

% . 

i . 

\Vt 

V«  cup 

6  Tbsp. 

1  Vt  oz.— 50% 

2  Tbsp . 

4  Tbsp . . 

The  following  may  be  used  to  meet  no 
more  than  50%  of  the  requirement  and 
must  be  used  in  combination  with  any  of 
the  above: 

Peanuts,  soynuts,  tree  nuts,  or  seeds, 
as  listed  in  program  guidance,  or  an 
equivalent  quantity  of  any  combina¬ 
tion  of  the  above  meat/meat  alter¬ 
nate  (loz.  of  nuts/seeds  =  loz.  of 
cooked  lean  meat,  poultry,  or  fish. 

Vegetable  or  Fruit:  2  or  more  servings  of  vege¬ 
tables  or  fruits  or  both. 

Bread  or  Bread  Alternate  (Servings  per  week): 

Vt  oz.=50% _ 

%  02  -50% 

%  oz  -50% . 

1  oz.-50% . 

%  cup. 

10  per  week— 

5  per  week— 

8  per  week— 

8  per  week— 

8  per  week— 

Must  be  enriched  or  whole  grain.  A  serving  is 

minimum  of  Vi 

minimum  of  1  per 

minimum  of  1  per 

minimum  of  1  per 

minimum  of  1  per 

a  slice  of  bread  or  an  equivalent  serving  of 

day. 

day. 

day. 

day. 

day. 

biscuits,  rolls,  etc.,  or  Vi  cup  of  cooked  rice, 
macaroni,  noodles,  other  pasta  products  or 
cereal  grains. 

(d)  Lunch  components.  This  section 
specifies  the  basic  food  components  of 
the  school  lunch  pattern  which  shall  be 
served  as  food  items  in  quantities 
specified  in  paragraph  (c)  of  this  section. 

(1)  Milk.  Schools  shall  offer  students 
fluid  whole  milk  and  at  least  one  of  the 
following: 

(i)  Fluid  unflavored  milk  containing 
two  percent  or  less  milk  fats; 

(iij  Fluid  unflavored  skim  milk;  or 
(iii)  Buttermilk. 

All  milk  served  shall  be  pasteurized 
fluid  types  of  milk  which  meet  State  and 
local  standards  for  such  milk;  except 
that,  in  the  meal  pattern  for  infants 
under  1  year  of  age,  the  milk  shall  be 
unflavored  types  of  whole  fluid  milk  or 


an  equivalent  quantity  of  reconstituted 
evaporated  milk  which  meets  such 
standards.  All  milk  shall  contain 
vitamins  A  and  D  at  levels  specified  by 
the  Food  and  Drug  Administration  and 
consistent  with  State  and  local 
standards  for  such  milk.  School  food 
authorities  that  served  %  cup  (6  fluid 
ounces)  of  milk  to  Group  III  children 
prior  to  May  1. 1980,  may  continue  to  do 
so.  Such  school  food  authorities  shall 
retain  documentation  of  the  date  on 
which  they  began  such  service  and  the 
reasons  for  adopting  this  portion  size. 

(2)  Meat  or  meat  alternate.  The 
quantity  of  meat  or  meat  alternate  shall 
be  the  quantity  of  the  edible  portion  as 
served.  When  the  school  determines 


that  the  portion  size  of  a  meat  alternate 
is  excessive,  it  shall  reduce  the  portion 
size  of  that  particular  meat  alternate 
and  supplement  it  with  another  meat/ 
meat  alternate  to  meet  the  full 
requirement.  To  be  counted  as  meeting 
the  requirement,  the  meat  or  meat 
alternate  shall  be  served  in  a  main  dish 
or  in  a  main  dish  and  only  one  other 
menu  item.  The  Department 
recommends  that  if  schools  do  not  offer 
children  choices  of  meat  or  meat 
alternates  each  day,  they  serve  no  one 
meat  alternate  or  form  of  meat  (e.g., 
ground,  diced,  pieces)  more  than  three 
times  in  a  single  week. 

(i)  Vegetable  protein  products,  cheese 
alternate  products,  and  enriched 
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macaroni  with  fortified  protein  defined 
in  Appendix  A  may  be  used  to  meet  part 
of  the  meat  or  meat  alternate 
requirement  when  used  as  specified  in 
Appendix  A.  An  enriched  macaroni 
product  with  fortified  protein  as  defined 
in  Appendix  A  may  be  used  as  part  of  a 
meat  alternate  or  as  a  bread  alternate, 
but  not  as  both  food  components  in  the 
same  meal. 

(ii)  Nuts  and  seeds  and  their  butters 
listed  in  program  guidance  are 
nutritionally  comparable  to  meat  or 
other  meat  alternates  based  on 
available  nutritional  data.  Acorns, 
chestnuts,  and  coconuts  shall  not  be 
used  as  meat  alternates  due  to  their  low 
protein  and  iron  content.  Nut  and  seed 
meals  or  flours  shall  not  be  used  as  a 
meat  alternate  except  as  defined  in  this 
part  under  Appendix  A:  Alternate  Foods 
for  Meals.  As  noted  in  the  School  Lunch 
Pattern  table  of  this  section,  nuts  or 
seeds  may  be  used  to  meet  no  more  than 
one-half  of  the  meat/meat  alternate 
requirement.  Therefore,  nuts  and  seeds 
must  be  used  in  the  meal  with  another 
meat/meat  alternate  to  fulfill  the 
requirement. 

(3)  Vegetable  or  fruit.  Full  strength 
vegetable  or  fruit  juice  may  be  counted 
to  meet  not  more  than  one-half  of  the 
vegetable/fruit  requirement.  Cooked  dry 
beans  or  peas  may  be  used  as  a  meat 
alternate  or  as  a  vegetable,  but  not  as 
both  food  components  in  the  same  meal. 

(4)  Bread  or  bread  alternate,  (i)  All 
breads  or  bread  alternates  such  as 
bread,  biscuits,  muffins  or  rice, 
macaroni,  noodles,  other  pastas  or 
cereal  grains  such  as  bulgur  or  corn 
grits,  shall  be  enriched  or  whole  grain  or 
made  with  enriched  or  whole  grain  meal 
or  flour. 

(ii)  Unlike  the  other  component 
requirements,  the  bread  requirement  is 
based  on  minimum  daily  servings  and 
total  servings  per  week.  Schools  shall 
serve  daily  at  least  one-half  serving  of 
bread  or  bread  alternate  to  children  in 
Group  I  and  at  least  one  serving  to 
children  in  Groups  II-V.  Schools  which 
serve  lunch  at  least  5  days  a  week  shall 
serve  a  total  of  at  least  five  servings  of 
bread  or  bread  alternate  to  children  in 
Group  I  and  eight  servings  per  week  to 
children  in  Groups  II-V.  Schools  serving 
lunch  6  or  7  days  per  week  should 
increase  the  weekly  quantity  by 
approximately  20  percent  (Vs)  for  each 
additional  day.  When  schools  operate 
less  than  5  days  per  week,  they  may 
decrease  the  weekly  quantity  by 
approximately  20  percent  (Vs)  for  each 
day  less  than  five.  The  servings  for 
biscuits,  rolls,  muffins,  and  other  bread 
alternates  are  specified  in  the  Food 
Buying  Guide  for  Child  Nutrition 
Programs  (PA  1331),  an  FNS  publication. 


(e)  Offer  versus  serve.  Each  school 
shall  offer  its  students  all  five  required 
food  items  as  set  forth  in  the  table 
presented  under  paragraph  (c).  Senior 
high  students  shall  be  permitted  to 
decline  up  to  two  of  the  five  required 
food  items.  At  the  discretion  of  the 
school  food  authority,  students  below 
the  senior  high  level  may  be  permitted 
to  decline  one  or  two  of  the  required  five 
food  items.  The  price  of  a  reimbursable 
lunch  shall  not  be  affected  if  a  student 
declines  food  items  or  accepts  smaller 
portions.  State  educational  agencies 
shall  define  “senior  high.” 

(f)  Choice.  To  provide  variety  and  to 
encourage  consumption  and 
participation,  schools  should,  whenever 
possible,  provide  a  selection  of  foods 
and  types  of  milk  from  which  children 
may  make  choices.  When  a  school  offers 
a  selection  of  more  than  one  type  of 
lunch  or  when  it  offers  a  variety  of  foods 
and  milk  for  choice  within  the  required 
lunch  pattern,  the  school  shall  offer  all 
children  the  same  selection  regardless  of 
whether  the  children  are  eligible  for  free 
or  reduced  price  lunches  or  pay  the 
school  food  authority  designated  full 
price.  The  school  may  establish  different 
unit  prices  for  each  type  of  lunch  served 
provided  that  the  benefits  made 
available  to  children  eligible  for  free  or 
reduced  price  lunches  are  not  affected. 

(g)  Lunch  period.  At  or  about  mid-day 
schools  shall  serve  lunches  which  meet 
the  requirements  of  this  part  during  a 
period  designated  as  the  lunch  period  by 
the  school  food  authority.  Such  lunch 
periods  shall  occur  between  10:00  a.m. 
and  2:00  p.m.,  unless  otherwise 
exempted  by  FNS.  With  State  approval, 
schools  that  serve  children  1-5  years  old 
are  encouraged  to  divide  the  service  of 
the  specified  quantities  and  food  items 
into  two  distinct  service  periods.  Such 
schools  may  divide  the  quantities  and / 
or  food  items  between  these  service 
periods  in  any  combination  that  they 
choose. 

(h)  Infant  lunch  pattern.  Infants  under 
1  year  of  age  shall  be  served  an  infant 
lunch  as  specified  in  this  paragraph 
when  they  participate  in  the  Program. 
Foods  within  the  infant  lunch  pattern 
shall  be  of  texture  and  consistency 
appropriate  for  the  particular  age  group 
being  served,  and  shall  be  served  to  the 
infant  during  a  span  of  time  consistent 
with  the  infant’s  eating  habits.  For 
infants  4  through  7  months  of  age,  solid 
foods  are  optional  and  should  be 
introduced  only  when  the  infant  is 
developmentally  ready.  Whenever 
possible  the  school  should  consult  with 
the  infant’s  parent  in  making  the 
decision  to  introduce  solid  foods.  Solid 
foods  should  be  introduced  one  at  a  time 
on  a  gradual  basis  with  the  intent  of 


ensuring  health  and  nutritional  well¬ 
being.  For  infants  8  through  11  months  of 
age,  the  total  amount  of  food  authorized 
in  the  meal  patterns  set  forth  below 
must  be  provided  in  order  to  qualify  for 
reimbursement.  Additional  foods  may 
be  served  to  infants  4  months  of  age  and 
older  with  the  intent  of  improving  their 
overall  nutrition.  Breast  milk,  provided 
by  the  infant’s  mother  may  be  served  in 
place  of  infant  formula  from  birth 
through  11  months  of  age.  However, 
meals  containing  only  breast  milk  do  not 
qualify  for  reimbursement.  Meals 
containing  breast  milk  served  to  infants 
4  months  of  age  or  older  may  be  claimed 
for  reimbursement  when  the  other 
required  meal  component  or 
components  are  supplied  by  the  school. 
Although  it  is  recommended  that  either 
breast  milk  or  iron-fortified  infant 
formula  be  served  for  the  entire  first 
year,  whole  milk  may  be  served 
beginning  at  8  months  of  age  as  long  as 
infants  are  consuming  one-third  of  their 
calories  as  a  balanced  mixture  of  cereal, 
fruits,  vegetables,  and  other  foods  in 
order  to  ensure  adequate  sources  of  iron 
and  vitamin  C.  The  infant  lunch  pattern 
shall  contain,  as  a  minimum,  each  of  the 
following  components  in  the  amounts 
indicated  for  the  appropriate  age  group: 

(1)  Birth  through  3  months — 4  to  6  fluid 
ounces  of  iron-fortified  infant  formula. 

(2)  4  through  7  months — (i)  4  to  8  fluid 
ounces  of'iron-fortified  infant  formula: 

(ii)  0  to  3  tablespoons  of  iron-fortified 
dry  infant  cereal  (optional);  and  (iii)  0  to 
3  tablespoons  of  fruit  or  vegetable  of 
appropriate  consistency  or  a 
combination  of  both  (optional). 

(3)  8  through  11  months — (i)  6  to  8 
fluid  ounces  of  iron-fortified  infant 
formula  or  6  to  8  fluid  ounces  of  whole 
milk;  (ii)  2  to  4  tablespoons  of  iron- 
fortified  dry  infant  cereal  and/or  1  to  4 
tablespoons  meat,  fish,  poultry,  egg  yolk, 
or  cooked  dry  beans  or  peas,  or  V2  to  2 
ounces  (weight)  of  cheese  or  1  to  4 
ounces  (weight  or  volume)  of  cottage 
cheese,  cheese  food  or  cheese  spread  of 
appropriate  consistency:  and  (iii)  1  to  4 
tablespoons  of  fruit  or  vegetable  of 
appropriate  consistency  or  a 
combination  of  both. 

(i)  Exceptions.  Lunches  claimed  for 
reimbursement  shall  meet  the  school 
lunch  pattern  requirements  specified  in 
paragraphs  (c)  and  (d)  of  this  section. 
However,  lunches  served  which 
accommodate  the  exceptions  and 
variations  authorized  under  this 
paragraph  are  also  reimbursable. 
Exceptions  and  variations  are  restricted 
to  the  following: 

(1)  Medical  or  dietary  needs.  Schools 
shall  make  substitutions  in  foods  listed 
in  this  section  for  students  who  are 
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considered  handicapped  under  7  CFR 
Part  15b  and  whose  handicap  restricts 
their  diet.  Schools  may  also  make 
substitutions  for  nonhandicapped 
students  who  are  unable  to  consume  the 
regular  lunch  because  of  medical  or 
other  special  dietary  needs. 

Substitutions  shall  be  made  on  a  case  by 
case  basis  only  when  supported  by  a 
statement  of  the  need  for  substitutions 
that  includes  recommended  alternate 
foods,  unless  otherwise  exempted  by 
FNS.  Such  statement  shall,  in  the  case  of 
a  handicapped  student,  be  signed  by  a 
physician  or,  in  the  case  of  a 
nonhandicapped  student,  by  a 
recognized  medical  authority. 

(2)  Ethnic,  religious  or  economic 
variations.  FNS  may  approve  variations 
in  the  food  components  of  the  lunch  on 
an  experimental  or  on  a  continuing  basis 
in  any  school  where  there  is  evidence 
that  such  variations  are  nutritionally 
sound  and  are  necessary  to  meet  ethnic, 
religious,  or  economic  needs. 

(3)  Foreign  meal  patterns.  Schools  in 
American  Samoa,  Puerto  Rico  and  the 
Virgin  Islands  may  serve  a  starchy 
vegetable  such  as  yams,  plantains,  or 
sweet  potatoes  to  meet  the  bread  or 
bread  alternate  requirement.  For  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  FNS  has  established  a  meal 
pattern  which  is  consistent  with  local 
food  consumption  patterns  and  which, 
given  available  food  supplies  and  food 
service  equipment  and  facilities, 
provides  optimum  nutrition  consistent 
with  sound  dietary  habits  for 
participating  children.  The  State  agency 
shall  attach  to  and  make  a  part  of  the 
written  agreement  required  under 

§  210.9,  the  requirements  of  that  pattern. 

(4)  Natural  disaster.  In  the  event  of  a 
natural  disaster  or  other  catastrophe, 
FNS  may  temporarily  allow  schools  to 
serve  lunches  for  reimbursement  that  do 
not  meet  requirements  of  this  section. 

(5)  Insufficient  milk  supply.  The 
inability  of  a  school  to  obtain  a  supply 
of  milk  shall  not  bar  it  from 
participation  in  the  Program  and  is  to  be 
resolved  as  follows: 

(i)  If  emergency  conditions 
temporarily  prevent  a  school  that 
normally  has  a  supply  of  fluid  milk  from 
obtaining  delivery  of  such  milk,  the 
State  agency  may  approve  the  service  of 
lunches  during  the  emergency  period 
with  an  available  alternate  form  of  milk 
or  without  milk. 

(ii)  If  a  school  is  unable  to  obtain  a 
supply  of  fluid  whole  milk  and  fluid 
unflavored  milk  containing  two  percent 
or  less  milk  fats  on  a  continuing  basis, 
the  State  agency  may  approve  the 
service  of  either  fluid  whole  milk  or  fluid 
unflavored  milk  containing  two  percent 
or  less  milk  fats.  The  Department 


recommends  that  the  State  agency 
approve  for  service  the  available  fluid 
milk  with  the  lowest  fat  and  sugar 
content.  In  Alaska,  Hawaii,  American 
Samoa,  Guam,  Puerto  Rico,  the 
Commonwealth  of  the  Northern 
Marianas,  and  the  Virgin  Islands,  if  a 
sufficient  supply  of  fluid  milk  cannot  be 
obtained,  “milk”  shall  include 
reconstituted  or  recombined  milk,  or  as 
otherwise  provided  under  written 
exception  by  FNS. 

(iii)  If  a  school  is  unable  to  obtain  a 
supply  of  any  type  of  fluid  milk  on  a 
continuing  basis,  the  State  agency  may 
approve  the  service  of  lunches  without 
milk  if  the  school  uses  an  equivalent 
amount  of  canned,  whole  or  nonfat  dry 
milk  in  the  preparation  of  the  lunch. 

§  210.1 1  Competitive  food  services. 

(a)  Definitions.  For  the  purpose  of  this 
section: 

(1)  “Competitive  foods”  means  any 
foods  sold  in  competition  with  the 
Program  to  children  in  food  service 
areas  during  the  lunch  periods. 

(2)  “Food  of  minimal  nutritional 
value”  means:  (i)  In  the  case  of 
artificially  sweetened  foods,  a  food 
which  provides  less  than  five  percent  of 
the  United  States  Recommended  Dietary 
Allowances  (USRDA)  for  each  of  eight 
specified  nutrients  per  serving;  and  (ii) 
in  the  case  of  all  other  foods,  a  food 
which  provides  less  than  five  percent  of 
the  USRDA  for  each  of  eight  specified 
nutrients  per  100  calories  and  less  than 
five  percent  of  the  USRDA  for  each  of 
eight  specified  nutrients  per  serving.  The 
eight  nutrients  to  be  assessed  for  this 
purpose  are — protein,  vitamin  A, 
vitamin  C,  niacin,  riboflavin,  thiamine, 
calcium,  and  iron.  All  categories  of  food 
of  minimal  nutritional  value  and 
petitioning  requirements  for  changing 
the  categories  are  listed  in  Appendix  B 
of  this  part. 

(b)  General.  State  agencies  and  school 
food  authorities  shall  establish  such 
rules  or  regulations  as  are  necessary  to 
control  the  sale  of  foods  in  competition 
with  lunches  served  under  the  Program. 
Such  rules  or  regulations  shall  prohibit 
the  sale  of  foods  of  minimal  nutritional 
value,  as  listed  in  Appendix  B  of  this 
part,  in  the  food  service  areas  during  the 
lunch  periods.  The  sale  of  other 
competitive  foods  may,  at  the  discretion 
of  the  State  agency  and  school  food 
authority,  be  allowed  in  the  food  service 
area  during  the  lunch  period  only  if  all 
income  from  the  sale  of  such  foods 
accrues  to  the  benefit  of  the  nonprofit 
school  food  service  or  the  school  or 
student  organizations  approved  by  the 
school.  State  agencies  and  school  food 
authorities  may  impose  additional 
restrictions  on  the  sale  of  and  income 


from  all  foods  sold  at  any  time 
throughout  schools  participating  in  the 
Program. 

§  210.12  Student,  parent  and  community 
involvement 

(a)  General.  School  food  authorities 
shall  promote  activities  to  involve 
students  and  parents  in  the  Program. 
Such  activities  may  include  menu 
planning,  enhancement  of  the  eating 
environment.  Program  promotion,  and 
related  student-community  support 
activities.  School  food  authorities  are 
encouraged  to  use  the  school  food 
service  program  to  teach  students  about 
good  nutrition  practices  and  to  involve 
the  school  faculty  and  the  general 
community  in  activities  to  enhance  the 
Program. 

(b)  Food  service  management 
companies.  School  food  authorities 
contracting  with  a  food  service 
management  company  shall  comply 
with  the  provisions  of  §  210.16(a) 
regarding  the  establishment  of  an 
advisory  board  of  parents,  teachers  and 
students. 

(c)  Residential  child  care  institutions. 
Residential  child  care  institutions  shall 
comply  with  the  provisions  of  this 
section,  to  the  extent  possible. 

§  210.13  Facilities  management. 

(a)  Health  standards.  The  school  food 
authority  shall  ensure  that  food  storage, 
preparation  and  service  is  in  accordance 
with  the  sanitation  and  health  standards 
established  under  State  and  local  law 
and  regulations. 

(b)  Storage.  The  school  food  authority 
shall  ensure  that  the  necessary  facilities 
for  storage,  preparation  and  service  of 
food  are  maintained.  Facilities  for  the 
handling,  storage,  and  distribution  of 
purchased  and  donated  foods  shall  be 
such  as  to  properly  safeguard  against 
theft,  spoilage  and  other  loss. 

§  210.14  Resource  management. 

(a)  Nonprofit  school  food  service. 
School  food  authorities  shall  maintain  a 
nonprofit  school  food  service.  Revenues 
received  by  the  nonprofit  school  food 
service  are  to  be  used  only  for  the 
operation  or  improvement  of  such  food 
service,  except  that,  such  revenues  shall 
not  be  used  to  purchase  land  or 
buildings,  unless  otherwise  approved  by 
FNS,  or  to  construct  buildings. 
Expenditures  of  nonprofit  school  food 
service  revenues  shall  be  in  accordance 
with  the  financial  management  system 
established  by  the  State  agency  under 
§  210.19(a)  of  this  part.  School  food 
authorities  may  use  facilities, 
equipment,  and  personnel  supported 
with  nonprofit  school  food  revenues  to 
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support  a  nonprofit  nutrition  program  for 
the  elderly,  including  a  program  funded 
under  the  Older  Americans  Act  of  1965 
(42  U.S.C.  3001  etseq.). 

(b)  Net  cash  resources.  The  school 
food  authority  shall  limit  its  net  cash 
resources  to  an  amount  that  does  not 
exceed  3  months  average  expenditures 
for  its  nonprofit  school  food  service  or 
such  other  amount  as  may  be  approved 
by  the  State  agency  in  accordance  with 
§  210.19(a). 

(c)  Financial  management  system. 

The  school  food  authority  shall  maintain 
a  financial  management  system  in 
accordance  with  §  210.19(a)  of  this  part. 
School  food  authorities  shall  keep 
records  for  the  nonprofit  school  food 
service  cited  in  paragraph  (a)  of  this 
section  separate  from  records  for  any 
other  food  service  which  may  be 
operated  by  the  school  food  authority. 

(d)  Use  of  donated  foods.  The  school 
food  authority  shall  enter  into  an 
agreement  with  the  distributing  agency 
to  receive  donated  foods  as  required  by 
Part  250  of  this  chapter.  In  addition,  the 
school  food  authority  shall  accept  and 
use,  in  as  large  quantities  as  may  be 
efficiently  utilized  in  its  nonprofit  school 
food  service,  such  foods  as  may  be 
offered  as  a  donation  by  the 
Department. 

§  2 1 0. 1 5  Reporting  and  recordkeeping. 

(a)  Reporting  summary.  Participating 
school  food  authorities  are  required  to 
submit  forms  and  reports  to  the  State 
agency  or  the  distributing  agency,  as 
appropriate,  to  demonstrate  compliance 
with  Program  requirements.  These 
reports  include,  but  are  not  limited  to: 

(1)  A  Claim  for  Reimbursement  as 
specified  by  the  State  agency  in 
accordance  with  §  210.8; 

(2)  An  application  and  agreement  for 
Program  operations  between  the  school 
food  authority  and  the  State  agency,  and 
a  Free  and  Reduced  Price  Policy 
Statement  as  required  under  §  210.9; 

(3)  Documentation  of  corrective  action 
taken  for  any  program  deficiency  found 
on  any  review/audit  as  required  under 

§  210.18(k); 

(4)  A  formal  corrective  action  plan 
whenever  AIMS  performance  standard 
violations  in  excees  of  error  tolerances 
are  disclosed  on  either  a  first  or  second 
review  as  specified  under  §  210.18(i); 

(5)  A  written  response  to  AIMS  audit 
findings  under  §  210.18(k); 

(6)  A  commodity  school's  preference 
whether  to  receive  part  of  its  donated 
food  allocation  in  cash  for  processing 
and  handling  of  donated  foods  as 
required  under  §  210.19(b); 

(7)  A  written  response  to  audit 
findings  pertaining  to  the  school  food 


authority’s  operation  as  required  under 
§  210.22;  and 

(8)  Information  on  civil  rights 
complaints,  if  any,  and  their  resolution 
as  required  under  §  210.23. 

(b)  Recordkeeping  summary.  In  order 
to  participate  in  the  Program,  a  school 
food  authority  shall  maintain  records  to 
demonstrate  compliance  with  Program 
requirements.  These  records  include  but 
are  not  limited  to: 

(1)  Documentation  of  participation 
data  by  school  in  support  of  the  Claim 
for  Reimbursement,  as  required  under 
§  210.8(b); 

(2)  Production  and  participation 
records  to  demonstrate  positive  action 
toward  providing  one  lunch  per  child  per 
day  as  required  under  §  210.10(b); 

(3)  Records  of  revenues  and 
expenditures  to  demonstrate  that  the 
food  service  is  being  operated  on  a 
nonprofit  basis,  as  required  under 

§  210.14(a)  including  net  cash  resources, 
or  the  information  necessary  for  the 
State  to  compute  net  cash  resources 
through  a  review  or  audit  as  specified 
under  §  210.18(b);  and 

(4)  Currently  approved  and  denied 
applications  for  free  and  reduced  price 
lunches  and  a  description  of  the 
verification  activities,  as  required  under 
7  CFR  Part  245. 

§  210.16  Food  service  management 
companies. 

(a)  General.  Any  school  food 
authority  (including  a  State  agency 
acting  in  the  capacity  of  a  school  food 
authority)  may  contract  with  a  food 
service  management  company  to 
manage  its  food  service  operation  in  one 
or  more  of  its  schools.  However,  no 
school  or  school  food  authority  may 
contract  with  a  food  service 
management  company  to  operate  an  a  la 
carte  food  service  unless  the  company 
agrees  to  offer  free,  reduced  price  and 
paid  reimbursable  lunches  to  all  eligible 
children.  Any  school  food  authority  that 
employs  a  food  service  management 
company  in  the  operation  of  its 
nonprofit  school  food  service  shall: 

(1)  Adhere  to  the  procurement 
standards  specified  in  §  210.21  when 
contracting  with  the  food  service 
management  company; 

(2)  Ensure  that  the  food  service 
operation  is  in  conformance  with  the 
school  food  authority's  agreement  under 
the  Program; 

(3)  Monitor  the  food  service  operation 
through  periodic  on-site  visits; 

(4)  Retain  control  of  the  quality, 
extent,  and  general  nature  of  its  food 
service,  and  the  prices  to  be  charged  the 
children  for  meals; 

(5)  Retain  signature  authority  on  the 
State  agency-school  food  authority 


agreement,  free  and  reduced  price  policy 
statement  and  claims; 

(6)  Ensure  that  all  federally  donated 
foods  received  by  the  school  food 
authority  and  made  available  to  the 
food  service  management  company 
accrue  only  to  the  benefit  of  the  school 
food  authority’s  nonprofit  school  food 
service  and  are  fully  utilized  therein; 

(7)  Maintain  applicable  health 
certification  and  assure  that  all  State 
and  local  regulations  are  being  met  by  a 
food  service  management  company 
preparing  or  serving  meals  at  a  school 
food  authority  facility;  and 

(8)  Establish  an  advisory  board 
composed  of  parents,  teachers,  and 
students  to  assist  in  menu  planning. 

(b)  Invitation  to  bid.  In  addition  to 
adhering  to  the  procurement  standards 
under  §  210.21,  school  food  authorities 
contracting  with  food  service 
management  companies  shall  ensure 
that: 

(1)  The  invitation  to  bid  or  request  for 
proposal  contains  a  21-day  cycle  menu 
to  be  used  as  a  standard  for  the  purpose 
of  basing  bids  or  estimating  average 
cost  per  meal.  If  a  school  food  authority 
has  no  capability  to  prepare  a  cycle 
menu,  it  may,  with  State  agency 
approval,  request  that  a  21-day  cycle 
menu  be  developed  and  submitted  by 
each  food  service  management  company 
which  intends  to  submit  a  bid  or 
proposal  to  the  school  food  authority. 
The  food  service  management  company 
must  adhere  to  the  cycle  for  the  first  21 
days  of  meal  service.  Changes  thereafter 
may  be  made  with  the  approval  of  the 
school  food  authority. 

(2)  Any  invitation  to  bid  or  request  for 
proposal  indicate  that  nonperformance 
subjects  the  food  service  management 
company  to  specified  sanctions  in 
instances  where  the  food  service 
management  company  violates  or 
breaches  contract  terms.  The  school 
food  authority  shall  indicate  these 
sanctions  in  accordance  with  the 
procurement  provisions  stated  in 

§  210.21. 

(c)  Contracts.  Contracts  that  permit  all 
income  and  expenses  to  accrue  to  the 
food  service  management  company  and 
"cost-plus-a-percentage-of-cost”  and 
“cost-plus-a-percentage-of-income’’ 
contracts  are  prohibited.  Contracts  that 
provide  for  fixed  fees  such  as  those  that 
provide  for  management  fees 
established  on  a  per  meal  basis  are 
allowed.  Contractual  agreements  with 
food  service  management  companies 
shall  include  provisions  which  ensure 
that  the  requirements  of  this  section  are 
met.  Such  agreements  shall  also  include 
the  following: 
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(1)  The  food  service  management 
company  shall  maintain  such  records  as 
the  school  food  authority  will  need  to 
support  its  Claim  for  Reimbursement 
under  this  part,  and  shall,  at  a  minimum, 
report  claim  information  to  the  school 
food  authority  promptly  at  the  end  of 
each  month.  Such  records  shall  be  made 
available  to  the  school  food  authority, 
upon  request,  and  shall  be  retained  in 
accordance  with  §  210.23(c). 

(2)  The  food  service  management 
company  shall  have  State  or  local  health 
certification  for  any  facility  outside  the 
school  in  which  it  proposes  to  prepare 
meals  and  the  food  service  management 
company  shall  maintain  this  health 
certification  for  the  duration  of  the 
contract. 

(3)  No  payment  is  to  be  made  for 
meals  that  are  spoiled  or  unwholesome 
at  time  of  delivery,  do  not  meet  detailed 
specifications  as  developed  by  the 
school  food  authority  for  each  food 
component  specified  in  §  210.10,  or  do 
not  otherwise  meet  the  requirements  of 
the  contract.  Specifications  shall  cover 
items  such  a  grade,  purchase  units,  style, 
condition,  weight,  ingredients, 
formulations,  and  delivery  time. 

(d)  Duration  of  contract.  The  contract 
between  a  school  food  authority  and 
food  service  management  company  shall 
be  a  of  a  duration  of  no  longer  than  1 
year;  and  options  for  the  yearly  renewal 
of  a  contract  signed  after  February  16, 
1988,  may  not  exceed  4  additional  years. 
All  contracts  shall  include  a  termination 
clause  whereby  either  party  may  cancel 
for  cause  with  60-day  notification. 

Subpart  D — Requirements  for  State 
Agency  Participation 

§  210.17  Matching  Federal  funds. 

(a)  State  revenue  matching.  For  each 
school  year,  the  amount  of  State 
revenues  appropriated  or  used 
specifically  by  the  State  for  program 
purposes  shall  not  be  less  than  30 
percent  of  the  funds  received  by  such 
State  under  section  4  of  the  National 
School  Lunch  Act  during  the  school  year 
beginning  July  1, 1980;  provided  that,  the 
State  revenues  derived  from  the 
operation  of  such  programs  and  State 
revenues  expended  for  salaries  and 
administrative  expenses  of  such 
programs  at  the  State  level  are  not 
considered  in  this  computation. 
However,  if  the  per  capita  income  of  any 
State  is  less  than  the  per  capita  income 
of  the  United  States,  the  matching 
requirements  so  computed  shall  be 
decreased  by  the  percentage  by  which 
the  State  per  capita  income  is  below  the 
per  capita  income  of  the  United  States. 

(b)  Private  school  exemption.  No 
State  in  which  the  State  agency  is 


prohibited  by  law  from  disbursing  State 
appropriated  funds  to  nonpublic  schools 
shall  be  required  to  match  general  cash 
assistance  funds  expended  for  meals 
served  in  such  schools,  or  to  disburse  to 
such  schools  any  of  the  State  revenues 
required  to  meet  the  requirements  of 
paragraph  (a)  of  this  section. 

Furthermore,  the  requirements  of  this 
section  do  not  apply  to  schools  in  which 
the  Program  is  administered  by  a 
FNSRO. 

(c)  Territorial  waiver.  American 
Samoa  and  the  Commonwealth  of  the 
Northern  Mariana  Islands  shall  be 
exempted  from  the  matching 
requirements  of  paragraph  (a)  of  this 
section  if  their  respective  matching 
requirements  are  under  $100,000. 

(d)  Applicable  revenues.  The 
following  State  revenues,  appropriated 
or  used  specifically  for  program 
purposes  which  are  expended  for  any 
school  year  shall  be  eligible  for  meeting 
the  applicable  percentage  of  the 
matching  requirements  prescribed  in 
paragraph  (a)  of  this  section  for  that 
school  year: 

(1)  State  revenues  disbursed  by  the 
State  agency  to  school  food  authorities 
for  program  purposes,  including  revenue 
disbursed  to  nonprofit  private  schools 
where  the  State  administers  the  program 
in  such  schools; 

(2)  State  revenues  made  available  to 
school  food  authorities  and  transferred 
by  the  school  food  authorities  to  the 
nonprofit  school  food  service  accounts 
or  otherwise  expended  by  the  school 
food  authorities  in  connection  with  the 
nonprofit  school  food  service  program; 
and 

(3)  State  revenues  used  to  finance  the 
costs  (other  than  State  salaries  or  other 
State  level  administrative  costs)  of  the 
nonprofit  school  food  service  program, 
i.e.: 

(i)  Local  program  supervision; 

(ii)  Operating  the  program  in 
participating  schools;  and 

(iii)  The  intrastate  distribution  of 
foods  donated  under  Part  250  of  this 
chapter  to  schools  participating  in  the 
program. 

(e)  Distribution  of  matching  revenues. 
All  State  revenues  made  available  under 
paragraph  (a)  of  this  section  are  to  be 
disbursed  to  school  food  authorities 
participating  in  the  Program,  except  as 
provided  for  under  paragraph  (b)  of  this 
section.  Distribution  of  matching 
revenues  may  be  made  with  respect  to  a 
class  of  school  food  authorities  as  well 
as  with  respect  to  individual  school  food 
authorities. 

(f)  Failure  to  match.  If,  in  any  school 
year,  a  State  fails  to  meet  the  State 
revenue  matching  requirement,  as 
prescribed  in  paragraph  (a)  of  this 


section,  the  general  cash  assistance 
funds  utilized  by  the  State  during  that 
school  year  shall  be  subject  to  recall  by 
and  repayment  to  FNS. 

(g)  Reports.  Within  120  days  after  the 
end  of  each  school  year,  each  State 
agency  shall  submit  an  Annual  Report  of 
Revenues  (FNS-13)  to  FNS.  This  report 
identifies  the  State  revenues  to  be 
counted  toward  the  State  revenue 
matching  requirements  specified  in 
paragraph  (a)  of  this  section. 

(h)  Accounting  system.  The  State 
agency  shall  establish  or  cause  to  be 
established  a  system  whereby  all 
expended  State  revenues  counted  in 
meeting  the  matching  requirements 
prescribed  in  paragraph  (a)  of  this 
section  are  properly  documented  and 
accounted  for. 

§  210.18  Monitoring  responsibilities. 

(a)  General  program  compliance.  Each 
State  agency  shall  require  that  school 
food  authorities  comply  with  the 
applicable  provisions  of  this  part.  The 
State  agency  shall  ensure  compliance 
through  audits,  supervisory  assistance 
reviews,  visits  to  participating  schools, 
or  by  other  means. 

(b)  Net  cash  resources.  Each  State 
agency  shall  monitor  through  review  or 
audit  or  by  other  means,  the  net  cash 
resources  of  the  nonprofit  school  food 
service  in  each  school  food  authority 
participating  in  the  Program.  In  the 
event  that  such  resources  exceed  3 
months  average  expenditures  for  the 
school  food  authority’s  nonprofit  school 
food  service  or  such  other  amount  as 
may  be  approved  in  accordance  with 

§  210.19(a),  the  State  agency  may 
require  the  school  food  authority  to 
reduce  the  price  children  are  charged  for 
meals,  improve  food  quality  or  take 
other  action  designed  to  improve  the 
nonprofit  school  food  service.  In  the 
absence  of  any  such  action,  the  State 
agency  shall  make  adjustments  in  the 
rate  of  reimbursement  under  the 
Program. 

(c)  Improved  management.  The  State 
agency  shall  work  with  the  school  food 
authority  toward  improving  the  school 
food  authority’s  management  practices 
where  the  State  agency  has  found  poor 
food  service  management  practices 
leading  to  decreasing  or  low  student 
participation  and/or  poor  student 
acceptance  of  the  Program  or  of  foods 
served.  Poor  student  acceptance  may  be 
indicated  by  a  substantial  number  of 
students  who  routinely  and  over  a 
period  of  time: 

(1)  Do  not  favorably  accept  a 
particular  menu  item; 

(2)  Return  foods;  or 
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(3)  Choose  less  than  all  five  food 
items  as  authorized  under  §  210.10(e). 

(d)  Food  service  management 
companies.  Each  State  agency  shall 
annually  review  each  contract  between 
any  school  food  authority  and  food 
service  management  company  to  ensure 
compliance  with  all  the  provisions  and 
standards  set  forth  in  §  210.16.  Each 
State  agency  shall  perform  an  on-site 
review  of  each  school  food  authority 
contracting  with  a  food  service 
management  company  at  least  once 
during  each  4-year  period.  Such  reviews 
shall  include  an  assessment  of  the 
school  food  authority’s  compliance  with 
§  210.16.  The  State  agency  may  require 
that  all  food  service  management 
companies  that  wish  to  contract  for  food 
service  with  any  school  food  authority 
in  the  State  must  register  with  the  State 
agency.  State  agencies  shall  provide 
assistance  upon  request  of  a  school  food 
authority  to  assure  compliance  with 
Program  requirements. 

(e)  Investigations.  Each  State  agency 
shall  promptly  investigate  complaints 
received  or  irregularities  noted  in 
connection  with  the  operation  of  the 
Program,  and  shall  take  appropriate 
action  to  correct  any  irregularities.  State 
agencies  shall  maintain  on  file  evidence 
of  such  investigations  and  actions.  FNS 
and  OIG  may  make  investigations  at  the 
request  of  the  State  agency  or  where 
FNS  or  OIG  determines  investigations 
are  appropriate. 

(f)  Assessment,  Improvement  and 
Monitoring  System  (AIMS).  Each  State 
agency  shall  perform  AIMS  reviews, 
audits  or  a  combination  thereof  of  all 
school  food  authorities  participating  in 
the  Program  in  accordance  with  the 
provisions  of  this  section;  or  a  State 
agency  may  develop  an  alternate 
monitoring  system  as  specified  in 
paragraph  (n)  of  this  section. 

(g)  AIMS  definitions.  The  following 
definitions  are  provided  in  order  to 
clarify  AIMS  requirements: 

(1)  “AIMS  audits”  means  on-site 
evaluations  of  school  food  authorities 
participating  in  the  Program  for 
compliance  with  AIMS  performance 
standards,  by  State  auditors  or  State 
contracted  auditors  once  every  2  years, 
in  accordance  with  USDA’s  audit  guide 
or  an  audit  guide  approved  by  FNS  and 
USDA’s  OIG. 

(2)  “AIMS  error  tolerance  level” 
means  the  degree  of  error  of  an  AIMS 
performance  standard  as  specified  in 
paragraph  (i)(4)  of  this  section  which,  if 
exceeded  in  a  reviewed  school  food 
authority,  triggers  a  second  AIMS 
review  in  all  large  school  food 
authorities  and  in  at  least  25  percent  of 
those  small  school  food  authorities 


which  exceed  error  tolerance  levels  on  a 
first  AIMS  review. 

(3)  “AIMS  performance  standards” 
means  the  following  standards  which 
measure  compliance  with  Program 
regulations: 

(i)  Performance  Standard  1 — 
Certification — Within  the  school  food 
authority,  each  child’s  application  for 
free  and  reduced  price  meals  is  correctly 
approved  or  denied  in  accordance  with 
the  applicable  provisions  of  Part  245. 

(ii)  Performance  Standard  2 — 

Claims — The  numbers  of  free  and 
reduced  price  meals  claimed  for 
reimbursement  by  each  school  for  any 
review  period  are,  in  each  case,  less 
than  or  equal  to  the  number  of  children 
in  that  school  correctly  approved  for 
free  and  reduced  price  meals, 
respectively  for  the  review  period,  times 
the  days  of  operation  for  the  review 
period. 

(iii)  Performance  Standard  3 — 
Counting — The  system  used  for  counting 
and  recording  meal  totals,  by  type, 
claimed  for  reimbursement  at  both  the 
school  food  authority  and  school  levels 
yields  correct  claims. 

(iv)  Performance  Standard  4 — 
Components — Meals  claimed  for 
reimbursement  within  the  school  food 
authority  contain  food  items  as  required 
by  §  210.10. 

(4)  “AIMS  reviews”  means  on-site 
evaluation,  of  all  school  food  authorities 
participating  in  the  Program  during  each 
4-year  AIMS  review  period,  by  the  State 
agency  or  State  auditors  for  compliance 
with  the  AIMS  performance  standards 
and  follow-up  reviews,  as  required. 

(5)  “Corrective  action  plan”  means  the 
written  description  a  school  food 
authority  submits  to  the  State  agency  to 
explain  how  and  when  a  program 
deficiency  will  be  corrected. 

(6)  “Large  school  food  authority” 
means,  in  any  State: 

(i)  All  school  food  authorities  that 
participate  in  the  Program  and  have 
enrollments  of  40,000  students  or  more 
each;  and 

(ii)  The  two  largest  school  food 
authorities  that  participate  in  the 
Program  and  have  enrollments  of  2,000 
students  or  more  each. 

(7)  “Small  school  food  authority” 
means,  in  any  State,  a  school  food 
authority  that  participates  in  the 
Program  and  is  not  a  large  school  food 
authority. 

(h)  Number  of  schools  reviewed  or 
audited  under  AIMS.  The  number  of 
schools  within  the  school  food  authority 
which  must  be  included  in  a  review  or 
audit  is  dependent  upon  the  total 
number  of  schools  in  the  school  food 
authority.  The  minimum  number  of 
schools  the  State  agency  shall  review  or 


audit  is  illustrated  in  Table  A: 


Table  A 


Number  of  schools  in  the  school  food 
authority 

Minimum 1 

1  to  5 . 

1 

6  to  10 . 

2 

11  to  20 . 

3 

21  to  40 . 

4 

41  to  60 . 

6 

61  to  80 . 

8 

81  to  100 . 

10 

101  or  more . 

212 

1  Minimum  number  of  schools  to  be  reviewed  or 
audited. 

8  Twelve  plus  5  percent  of  the  number  of  schools 
over  100.  Fractions  shall  be  rounded  to  the  nearest 
whole  number. 

(i)  AIMS  reviews.  States  performing 
AIMS  reviews  shall  monitor  compliance 
with  the  AIMS  performance  standards 
described  in  paragraph  (g)  of  this 
section.  On  the  first  AIMS  review,  the 
State  agency  shall  review  the  school 
food  authority  for  Performance 
Standards  1-4.  On  second  AIMS 
reviews,  the  State  agency  shall,  at  a 
minimum,  review  the  school  food 
authority  for  the  performance  standards 
which  exceeded  error  tolerances  in  the 
first  review. 

(1)  Scope  of  AIMS  reviews.  In 
reviewing  performance  standards: 

(i)  The  State  agency  shall  analyze  and 
determine  the  adequacy  of  local 
approval  procedures  for  free  and 
reduced  price  meals  by  examining  the 
eligibility  determinations  made  within 
the  school  food  authority.  The  State 
agency  shall  review  the  applications  for 
all  children  for  whom  application  was 
made  attending  the  reviewed  schools,  or 
a  statistically  valid  sample  of  the 
applications  for  such  children.  The  State 
agency  shall  also  ensure  that  the  system 
to  update  the  application  file  is 
adequate.  If  the  State  agency  chooses  to 
review  a  statistically  valid  sample  of 
applications,  the  State  agency  shall 
ensure  that  the  sample  size  is  large 
enough  so  that  there  is  a  95  percent 
chance  that  the  actual  error  rate  for  all 
applications  is  not  less  than  2 
percentage  points  less  than  the  error 
rate  found  in  the  sample  (i.e.,  the  lower 
bound  of  the  one-sided  95  percent 
confidence  interval  is  no  more  than  2 
percentage  points  less  than  the  point 
estimate).  In  addition,  the  State  agency 
shall  determine  the  need  for  a  second 
review  and  base  fiscal  action  upon  the 
error  rate  found  in  the  sample. 

(ii)  The  State  agency  shall  ensure  that, 
at  a  minimum,  for  each  school  reviewed, 
the  number  of  free  meals  claimed  in  the 
school  food  authority’s  most  recent 
Claim  for  Reimbursement  does  not 
exceed  the  number  of  children  correctly 


Federal  Register  /  Vol.  53,  No.  148  /  Tuesday,  August  2,  1988  /  Rules  and  Regulations 


29159 


approved  for  free  meals  for  the  claim 
period  times  the  days  of  operation  of 
that  school,  as  reported  to  the  school 
food  authority  for  the  claim  month.  The 
State  agency  shall  apply  the  same 
procedure  to  the  claim  for  reduced  price 
meals. 

(iii)  The  State  agency  shall  ensure  that 
each  school  reviewed  has  an  adequate 
system  for  counting  and  recording  meals 
served  by  reimbursement  type  and  that 
the  school  food  authority  properly 
consolidates  meal  counts  from  its 
schools. 

(iv)  The  State  agency  shall  determine 
by  observation  of  a  representative 
sample  of  meals  that  meals  contain  food 
items  as  required  in  §  210.10. 

(2)  Timing  of  AIMS  reviews.  During 
each  4-year  AIMS  review  period,  the 
first  AIMS  review  of  a  school  food 
authority  shall  be  completed  within  the 
school  year  in  which  the  review  was 
begun.  A  second  AIMS  review,  when 
required,  is  recommended  to  be 
conducted  in  the  same  school  year  as 
the  first  review  and  is  required  to  be 
conducted  no  later  than  December  31  of 
the  school  year  following  the  first 
review. 

(3)  Method  of  selecting  school  food 
authorities  and  schools  to  review. 

(i)  Each  school  year,  the  State  agency 
shall  use  its  own  criteria  to  select  school 
food  authorities  for  AIMS  reviews; 
provided  that  all  participating  school 
food  authorities  are  reviewed  at  least 
once  every  4  years  and  that  school  food 
authorities  found  on  the  first  review  to 
exceed  error  tolerance  levels  are  subject 
to  second  reviews  as  specified  in 
paragraph  (i)(4)  of  this  section. 

(ii)  on  A  first  AIMS  review  of  a  school 
food  authority,  the  State  agency  shall 
select,  to  the  extend  practicable,  the 
required  minimum  number  of  schools  to 
review  on  a  proportionate  basis  from 
each  type  of  attendance  unit  (e.g., 
elementary  school,  middle  school,  high 
school),  and  shall  select  schools  within 
attendance  unit  grouping  either 
randomly  or  by  using  State  agency 
criteria  which  shall  be  kept  on  file  at  the 
State  agency.  If  using  its  own  criteria, 
the  State  agency  shall  ensure  that  some 
of  the  schools  selected  are  chosen 
because  of  the  likelihood  of  problems. 
On  a  second  AIMS  review,  the  State 
agency  shall  choose  schools  using  istate 
agency  criteria,  which  may  include 
random  selection.  State  agency  criteria 
for  selecting  schools  for  second  AIMS 
reviews  shall  also  be  kept  on  file.  The 
minimum  number  of  schools  to  be 
selected  and  reviewed  during  a  first  or 
second  AIMS  review  of  a  school  food 
authority  is  specified  in  paragraph  (h)  of 
this  section. 


(4)  Error  tolerance  for  AIMS  review. 
State  agencies  shall  ensure  that 
corrective  action  plans  are  completed  by 
all  school  food  authorities  which  are 
found  on  first  reviews  to  exceed  the 
error  tolerance  described  below. 

Further,  State  agencies  shall  conduct 
second  reviews  of:  all  large  school  food 
authorities  found  to  exceed  such 
tolerances  on  first  reviews;  and  at  least 
25  percent  of  small  school  food 
authorities  found  to  exceed  such 
tolerances  on  first  reviews.  An  error 
tolerance  is  exceeded  when: 

(i)  For  AIMS  Performance  Standard  1, 
10  percent  or  more  (but  not  less  than  10 
children)  of  the  children  listed  on 
reviewed  applications  and  attending 
reviewed  schools  in  a  school  food 
authority  are  incorrectly  approved  or 
denied  for  free  or  reduced  price  meal 
benefits;  and/or 

(ii)  For  AIMS  Performance  Standard  2, 
a  number  of  schools  reviewed  in  a 
school  food  authority,  as  specified  in 
Table  B  of  paragraph  (i)(5),  claim 
reimbursement  for  more  free  or  more 
reduced  price  meals,  respectively,  than 
the  number  of  children  correctly 
approved  for  such  meals  for  the  test 
period  times  the  days  of  operation  for 
the  period;  and/or 

(iii)  For  AIMS  Performance  Standard 
3,  a  number  of  schools  reviewed  in  a 
school  food  authority,  as  specified  in 
Table  B  of  paragraph  (i)(5),  have  an 
inadequate  system  for  counting  and 
recording  meal  totals  by  type  claimed 
for  reimbursement,  or  the  school  food 
authority  does  not  use  valid  procedures 
for  consolidating  claims;  and/or 

(iv)  For  AIMS  Performance  Standard 
4, 10  percent  or  more  of  the  total  meals 
observed  in  a  school  food  authority  are 
missing  one  or  more  required  food  items. 

(5)  Performance  standards  2  and  3 
tolerances.  Table  B  indicates  the 
number  of  schools  violating 
Performance  Standards  2  or  3,  thus 
necessitating  a  corrective  action  plan  in 
the  applicable  school  food  authority  and 
a  second  review  in  all  large  school 
authorities  and  at  least  25  percent  of  the 
small  school  food  authorities  which 
exceed  error  tolerance  levels  on  a  first 
AIMS  review. 


Table  B 


Number  of  schools  reviewed 

Number  of 
schools ' 

1  to  10 . 

1 

1 1  to  20 . . . 

2 

21  to  30 . 

3 

31  to  40 . . 

4 

41  to  50 . 

5 

51  to  60 . 

6 

61  to  70 . 

7 

71  to  80 - 

8 

Table  B — Continued 


1  Number  of  schools  violating  Performance  Stand¬ 
ards  2  or  3  respectively,  thus  necessitating  a  second 
review  of  the  school  food  authority. 

*10  plus  the  number  identified  above  for  the 
appropriate  increment. 

(6)  Corrective  action  plans  for  AIMS 
reviews.  Corrective  action  plans  are 
required  to  address  AIMS  performance 
standard  deficiencies  exceeding  the 
error  tolerance  levels  described  in  this 
section.  The  following  procedures  shall 
be  followed  to  develop  a  corrective 
action  plan; 

(i)  The  State  agency  shall  assist  the 
school  food  authority  in  developing  a 
mutually  agreed  upon  corrective  action 
plan. 

(ii)  The  corrective  action  plan  shall 
identify  the  corrective  actions  and 
timeframes  needed  to  correct  the 
deficiencies  found  during  the  review. 
Corrective  action  shall  include  all 
necessary  fiscal  actions  as  described  in 
§  210.19(c),  including  adjusting  data  to 
be  used  in  preparing  the  Claim  for 
Reimbursement. 

(iii)  The  plan  shall  be  written,  signed 
by  the  proper  official  of  the  school  food 
authority,  and  submitted  to  and 
approved  by  the  State  agency  within  60 
days  following  the  exit  conference  of  a 
review.  State  agencies  may  extend  this 
deadline  to  90  days.  Extensions  beyond 
90  days  may  be  made,  for  cause,  with 
written  justification  to  and  approval  by 
FNSRO. 

(iv)  The  State  agency  shall  require  the 
school  food  authority  to  implement  an 
amended  or  extended  corrective  action 
plan  when  error  tolerance  levels  are 
exceeded  on  a  second  AIMS  review. 

(7)  New  violations  found  on  a  second 
AIMS  review.  If,  during  the  course  of  a 
second  AIMS  review,  a  performance 
standard  violation  is  found  that  has  not 
been  noted  on  a  previous  AIMS  review, 
the  State  agency  shall  institute  and 
document  appropriate  corrective  action. 
If  the  violation  exceeds  the  error 
tolerance  level,  the  State  agency  shall 
require  a  corrective  action  plan  and  the 
completion  of  corrective  action.  The 
State  agency  shall  take  fiscal  action  as 
described  in  §  210.19(c)  of  this  part  for 
any  degree  of  violation  of  AIMS 
Performance  Standards  2,  3,  and  4. 

(j)  AIMS  audits.  Audits  by  State 
agency,  State  or  State-contracted 
auditors  may  be  used  as  an  alternative 
to  AIMS  reviews,  if  the  State  agency 
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chooses  this  option,  the  audit  must 
ensure  that  the  four  performance 
standards  listed  under  paragraph  (g)  of 
this  section  are  being  complied  with  by 
the  audited  school  food  authority.  This 
includes  performing  all  activities 
described  in  paragraph  (i)(l)  of  this 
section.  Additionally,  a  State  using 
AIMS  audits  in  place  of  AIMS  reviews 
shall: 

(1)  Audit  school  food  authorities  once 
every  2  years; 

(2)  Take  fiscal  action  in  accordance 
with  §  210.19(c); 

(3)  Have  a  documented  system  for 
achieving  corrective  action; 

(4)  Select  schools  within  a  school  food 
authority  based  upon  generally  accepted 
audit  principles;  and 

(5)  Use  a  State  audit  guide  approved 
by  FNS.  A  State  agency  shall  submit  its 
guide  to  FNSRO  by  February  1  of  each 
year;  except  that  portions  of  the  guide 
which  do  not  change  annually  need  not 
be  resubmitted.  State  agencies  shall 
provide  the  title  of  the  sections  that 
remain  unchanged,  as  well  as  the  year 
of  the  last  guide  in  which  the  sections 
were  submitted. 

(k)  AIMS  exit  conference,  notification 
and  corrective  action.  The  State  agency 
and  the  school  food  authority  shall  hold 
an  exit  conference  at  the  close  of  an 
AIMS  review  or  audit  to  discuss  the 
deficiencies  observed,  the  extent  of  the 
deficiencies  and  the  corrective  action 
needed  to  correct  the  deficiencies.  If  a 
corrective  action  plan  is  required  as 
described  in  paragraph  (i)(6)  of  this 
seciton,  it  shall  be  discussed  during  the 
exit  conference.  After  every  AIMS 
review  or  audit,  the  State  shall  provide 
written  notification  of  the  review  or 
audit  findings  to  the  school  food 
authority’s  superintendent  or  authorized 
representative  who  signed  the  State 
agency/school  food  authority  agreement 
or  who  is  otherwise  authorized  to 
represent  the  superintendent.  The  State 
shall  require  that  the  school  food 
authority  take  and  document  corrective 
action  for  any  program  deficiency  found 
on  any  review  or  audit.  Corrective 
action  may  include  training,  assistance, 
recalculation  of  data  to  ensure  the 
correctness  of  any  claim  that  the  school 
food  authority  is  preparing  at  the  time  of 
the  review,  or  other  actions. 

(l)  AIMS  reporting.  Each  State  agency 
shall  report  to  FNSRO: 

(1)  The  name  of  any  school  food 
authority  which  exceeds  an  error 
tolerance  level  on  a  second  AIMS 
review  in  any  review  period  and  the 
type  and  extent  of  the  regulatory 
violations;  and 

(2)  Beginning  March  1, 1989,  the 
results  of  AIMS  reviews/audits  by 
March  1  of  each  school  year,  on  a  form 


designated  by  FNS.  In  such  annual 
reports,  the  State  agency  shall  include 
the  results  of  all  AIMS  reviews/audits 
conducted  in  the  preceding  school  year 
and  any  consequent  second  AIMS 
reviews  performed  in  the  preceding 
school  year  or  by  December  31  of  the 
current  school  year. 

(m)  AIMS  recordkeeping.  Each  State 
agency  shall  keep  records  which 
document  the  details  of  all  AIMS 
reviews  or  audits  and  demonstrate  the 
degree  of  compliance  with  AIMS 
performance  standards.  AIMS  records 
shall  be  kept  on  file  by  the  State  agency 
for  a  minimum  of  3  years  after  the  end  of 
the  school  year  in  which  the  review  or 
audit  was  conducted  or  after  the  school 
year  in  which  problems  have  been 
resolved,  whichever  is  later.  Such 
records  shall  include  documentation  of 
AIMS  first  reviews  and  any  consequent 
second  reviews.  When  necessary,  the 
records  must  include  a  corrective  action 
plan  as  described  in  this  section. 
Additionally,  the  State  agency  must 
have  on  file: 

(1)  Criteria  for  selecting  schools  on 
first  and  second  reviews,  if  the  selection 
is  not  random; 

(2)  Its  system  for  selecting  small 
school  food  authorities  for  second 
reviews;  and 

(3)  Documentation  demonstrating 
compliance  with  the  statistical  sampling 
requirements  specified  in  §  210.18(i). 

(n)  State  alternate  to  AIMS.  Any  State 
developed  monitoring  system  shall: 

(1)  Be  equivalent  to  AIMS  in  scope; 

(2)  Monitor  compliance  with  AIMS 
Performance  Standards  1-4; 

(3)  Include  on-site  visits  of  all  school 
food  authorities  on  a  cyclical  basis; 

(4)  Require  that  corrective  action  be 
taken  and  documented  for  any  Program 
deficiency  found; 

(5)  Provide  for  fiscal  action  and  set 
forth  the  State  agency’s  criteria  for 
taking  such  action; 

(6)  Provide  for  the  maintenance  of  a 
detailed  description  of  the  system  and 
records  of  all  monitoring  visits  and 
activities  which  demonstrate  the  degree 
of  compliance  with  AIMS  performance 
standards,  corrective  action  needed  and 
taken,  and  fiscal  action  taken; 

(7)  Receive  approval  by  the 
appropriate  FNSRO  prior  to 
implementation;  and 

(8)  Beginning  March  1, 1989,  submit 
annual  reports  of  the  results  of  such 
alternate  State  monitoring  reviews  to 
FNSRO  on  a  form  designated  by  FNS. 

§  210.19  Additional  responsibilities. 

(a)  General  program  management. 
Each  State  agency  shall  provide  an 
adequate  number  of  consultative, 
technical  and  managerial  personnel  to 


administer  programs  and  monitor 
performance  in  complying  with  all 
program  requirements.  Such  personnel 
shall,  at  a  minimum,  visit  participating 
schools  to  monitor  for  compliance  with 
Program  regulations  and  instructions, 
the  Department’s  nondiscrimination 
regulations  (7  CFR  Parts  15, 15a  and 
15b),  and  the  Department’s  Uniform 
Federal  Assistance  Regulations  (7  CFR 
Part  3015).  Each  State  agency  shall 
establish  a  financial  management 
system  under  which  school  food 
authorities  shall  account  for  all  revenues 
and  expenditures  of  their  nonprofit 
school  food  service.  The  system  shall 
prescribe  the  allowability  of  nonprofit 
school  food  service  expenditures  in 
accordance  with  this  part,  and,  as 
applicable,  7  CFR  Part  3015.  The  system 
shall  permit  determination  of  school 
food  service  net  cash  resources,  and 
shall  include  any  criteria  for  approval  of 
net  cash  resources  in  excess  of  3 
months’  average  expenditures. 

(b)  Commodity  distribution 
information.  The  State  agency  shall 
periodically  assess  school  needs  for 
donated  foods  under  7  CFR  Part  250, 
notify  the  distributing  agency  of  the 
schools’  commodity  needs,  and 
recommend  appropriate  variations  in 
rates  of  distribution.  In  assessing  the 
commodity  needs  of  schools,  usage 
history  and  existing  donated  food 
inventories  should  be  considered.  As 
early  as  practicable  each  school  year, 
but  later  than  September  1,  the  State 
agency  shall  forward  to  the  distributing 
agency  and  FNSRO  an  estimate  of  the 
average  daily  number  of  Program 
lunches  to  be  served  by  school  food 
authorities;  an  estimate  of  the  average 
daily  number  of  lunches  to  be  served  by 
commodity  schools;  and  the  amount  of 
any  cash  payments  in  lieu  of 
commodities  for  donated  food 
processing  and  handling  expenses  to  be 
received  by  or  on  behalf  of  commodity 
schools  in  accordance  with  §  240.5  of 
this  chapter.  That  State  agency  shall 
promptly  revise  the  information  required 
by  this  paragraph  to  reflect  additions  or 
deletions  of  eligible  schools  and  provide 
any  necessary  adjustment  in  the  number 
of  lunches  served. 

(c)  Fiscal  action.  Fiscal  action 
includes,  but  is  not  limited  to,  the 
recovery  of  overpayments  through  direct 
assessment  or  offset  of  future  claims; 
disallowance  of  overclaims  as  reflected 
in  unpaid  Claims  for  Reimbursement; 
and  correction  of  records  to  ensure  that 
unfiled  Claims  for  Reimbursement  are 
corrected  when  filed.  State  agencies  are 
responsible  for  ensuring  program 
integrity  at  the  school  food  authority 
level.  As  such,  they  shall  take  fiscal 
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action  against  school  food  authorities 
for  Claims  for  Reimbursement  that  are 
not  properly  payable  under  this  part.  In 
taking  fiscal  action.  State  agencies  shall 
use  their  own  procedures,  within  the 
constraints  of  this  part,  and  shall 
maintain  all  records  pertaining  to  action 
taken  under  this  section.  The  State  shall 
determine  the  extent  of  fiscal  action 
based  on  the  severity  and  longevity  of 
the  problems.  The  State  agency  may 
refer  to  FNS  for  assistance  in  making  a 
claims  determination  under  this 
paragraph. 

(1)  AIMS.  When  a  State  agency 
chooses  to  conduct  AIMS  reviews,  as 
described  in  §  210.18(i),  fiscal  action 
may  be  taken  on  a  first  review:  except 
fiscal  action  shall  be  taken  when,  under 
Performance  Standard  3,  the  number  of 
meals  claimed  for  school  food  authority 
reimbursement  has  been  incorrectly 
aggregated  from  individual  school 
reports  so  that  an  excessive  number  of 
meals  has  been  claimed.  State  agencies 
shall  take  fiscal  action  on  the  second 
review  for  any  degree  of  violation  of 
AIMS  Performance  Standards  2,  3  and  4. 
When  a  State  agency  chooses  to 
conduct  AIMS  audits,  as  described  in 

§  210.18(j),  fiscal  action  shall  be 
assessed  for  any  degree  of  violation  of 
Performance  Standards  2,  3  and  4.  When 
a  State  agency  develops  its  own 
compliance  monitoring  system  in 
accordance  with  §  210.18(n),  fiscal 
action  shall  be  taken  in  accordance  with 
the  criteria  established  under  that 
system.  The  criteria  shall  be  consistent 
in  principle  with  the  fiscal  action 
requirements  for  AIMS  reviews  and 
audits  as  set  forth  in  this  section. 

(2)  Failure  to  collect.  If  a  State  agency 
fails  to  disallow  a  claim  or  recover  an 
overpayment  from  a  school  food 
authority,  as  described  in  this  section, 
FNS  will  notify  the  State  agency  that  a 
claim  may  be  assessed  against  the  State 
agency.  In  all  such  cases,  the  State 
agency  shall  have  full  opportunity  to 
submit  evidence  concerning 
overpayment.  If  after  considering  all 
available  information,  FNS  determines 
that  a  claim  is  warranted,  FNS  will 
assess  a  claim  in  the  amount  of  such 
overpayment  against  the  State  agency.  If 
the  State  agency  fails  to  pay  any  such 
demand  for  funds  promptly,  FNS  will 
reduce  the  State  agency’s  Letter  of 
Credit  by  the  sum  due  in  accordance 
with  FNS’  existing  offset  procedures  for 
Letter  of  Credit.  In  such  event,  the  State 
agency  shall  provide  the  funds 
necessary  to  maintain  Program 
operations  at  the  level  of  earnings  from 
a  source  other  than  the  Program. 

(3)  Interest  charge.  If  an  agreement 
cannot  be  reached  with  the  State  agency 


for  payment  of  its  debts  or  for  offset  of 
debts  on  its  current  Letter  of  Credit, 
interest  will  be  charged  against  the 
State  agency  from  the  date  the  demand 
leter  was  sent,  at  the  rate  established  by 
the  Secretary  of  Treasury. 

(4)  Use  of  recovered  payment.  The 
amounts  recovered  by  the  State  agency 
from  school  food  authorities  may  be 
utilized  during  the  fiscal  year  for  which 
the  funds  were  initially  available,  first, 
to  make  payments  to  school  food 
authorities  for  the  purposes  of  the 
Program:  and  second,  to  repay  any  State 
funds  expended  in  the  reimbursement  of 
claims  under  the  Program  and  not 
otherwise  repaid.  Any  amounts 
recovered  which  are  not  so  utilized  shall 
be  returned  to  FNS  in  accordance  with 
the  requirements  of  this  part. 

(5)  Exception.  In  the  event  that  the 
State  agency  finds,  during  a  State 
review  or  State  audit,  that  a  school  food 
authority  is  failing  to  meet  the  quantities 
for  each  food  item  required  under  the 
meal  pattern  in  §  210.10,  the  State 
agency  need  not  disallow  payment  or 
collect  an  overpayment  arising  out  of 
such  failure,  if  the  State  agency  takes 
such  other  action  as,  in  its  opinion,  will 
have  a  corrective  effect. 

(6)  Claims  adjustment.  FNS  will  have 
the  authority  to  determine  the  amount 
of,  to  settle,  and  to  adjust  any  claim 
arising  under  the  Program,  and  to 
compromise  or  deny  such  claim  or  any 
part  thereof.  FNS  will  also  have  the 
authority  to  waive  such  claims  if  FNS 
determines  that  to  do  so  would  serve  the 
purposes  of  the  Program.  This  provision 
shall  not  diminish  the  authority  of  the 
Attorney  General  of  the  United  States 
under  section  516  of  Title  28,  U.S.  Code, 
to  conduct  litigation  on  behalf  of  the 
United  States. 

(d)  Management  evaluations.  Each 
State  agency  shall  provide  FNS  with  full 
opportunity  to  conduct  management 
evaluations  of  all  State  agency  Program 
operations  and  shall  provide  OIG  with 
full  opportunity  to  conduct  audits  of  all 
State  agency  Program  operations.  Each 
State  agency  shall  make  available  its 
records,  including  records  of  the  receipt 
and  disbursement  of  funds  under  the 
Program  and  records  of  any  claim 
compromised  in  accordance  with 
paragraph  (d)(1)  of  this  section,  upon  a 
reasonable  request  by  FNS,  OIG,  or  the 
Comptroller  General  of  the  United 
States.  FNS  and  OIG  retain  the  right  to 
visit  schools  and  OIG  also  has  the  right 
to  make  audits  of  the  records  and 
operations  of  any  school. 

(1)  Disregard  overpayment.  In 
conducting  management  evaluations  or 
audits  for  any  fiscal  year,  the  State 
agency,  FNS,  or  OIG  may  disregard  any 


overpayment  which  does  not  exceed  $35 
or,  in  the  case  of  State  agency 
administered  programs,  does  not  exceed 
the  amount  established  under  State  law, 
regulations,  or  procedure  as  a  minimum 
amount  for  which  claim  will  be  made  for 
State  losses.  However,  no  overpayment 
is  to  be  disregarded  where  there  are 
unpaid  claims  of  the  same  fiscal  year 
from  which  the  overpayment  can  be 
deducted  or  there  is  substantial 
evidence  of  violations  of  criminal  law  or 
civil  fraud  statutes. 

(2)  AIMS.  As  a  part  of  its  management 
evaluation  of  a  State  agency,  FNS  will 
evaluate  the  State’s  progress  in 
effectively  meeting  the  AIMS 
requirements  consistent  with 
administrative  responsibilities  placed 
upon  the  State  agency  by  this  part. 

(e)  Additional  requirements.  Nothing 
contained  in  this  part  shall  prevent  a 
State  agency  from  imposing  additional 
requirements  for  participation  in  the 
Program  which  are  not  inconsistent  with 
the  provisions  of  this  part. 

§  210.20  Reporting  and  recordkeeping. 

(a)  Reporting  summary.  Participating 
State  agencies  shall  submit  forms  and 
reports  to  FNS  to  demonstrate 
compliance  with  Program  requirements. 
The  reports  include  but  are  not  limited 
to: 

(1)  Requests  for  cash  to  make 
reimbursement  payments  to  school  food 
authorities  as  required  under  §  210.5(a); 

(2)  Information  on  the  amounts  of 
Federal  Program  funds  expended  and 
obligated  to  date  (SF-269)  as  required 
under  §  210.5(d); 

(3)  Statewide  totals  on  Program 
participation  (FNS-10)  as  required  under 
§  210.5(d); 

(4)  Information  on  State  funds 
provided  by  the  State  to  meet  the  State 
matching  requirements  (FNS-13) 
specified  under  §  210.17(g); 

(5)  Names  of  school  food  authorities 
found  in  violation  of  AIMS  performance 
standards  on  AIMS  second  reviews, 
together  with  information  on  the  type 
and  extent  of  violations,  as  required 
under  §  210.18(1); 

(6)  Result  of  AIMS  reviews/audits  as 
required  under  §  210.18(1);  and 

(7)  Results  of  the  commodity 
preference  survey  and  recommendations 
for  commodity  purchases  as  required 
under  S  210.27(d). 

(b)  Recordkeeping  summary. 
Participating  State  agencies  are  required 
to  maintain  records  to  demonstrate 
compliance  with  Program  requirements. 
The  records  include  but  are  not  limited 
to: 

(1)  Accounting  records  and  source 
documents  to  control  the  receipt, 
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custody  and  disbursement  of  Federal 
Program  funds  as  required  under 
§  210.5(a); 

(2)  Documentation  supporting  all 
school  food  authority  claims  paid  by  the 
State  agency  as  required  under 

§  210.5(d); 

(3)  Documentation  to  support  the 
amount  the  State  agency  reported 
having  used  for  State  revenue  matching 
as  required  under  §  210.17(h); 

(4)  Records  supporting  the  State 
agency’s  review  of  net  cash  resources  as 
required  under  §  210.18(b); 

(5)  Reports  on  the  results  of 
investigations  of  complaints  received  or 
irregularities  noted  in  connection  with 
Program  operations  as  required  under 

§  210.18(e) 

(6)  Confirmation  of  a  State  agency’s 
approval  of  a  school  food  authority’s 
AIMS  corrective  action  plan  as  required 
under  §  210.18(i)  and  records  of  all 
AIMS  reviews  and  audits,  including 
records  of  action  taken  to  correct 
program  deficiencies  as  required  under 
§  210.18(m); 

(7)  State  agency  criteria,  for  selecting 
schools  for  AIMS  reviews  and  small 
school  food  authorities  for  AIMS  second 
reviews  as  required  under  §  210.18(m): 

(8)  Documentation  of  action  taken  to 
disallow  improper  claims  submitted  by 
school  food  authorities,  as  required  by 
§  210.19(c)  and  as  determined  through 
claims  processing,  resulting  from  actions 
such  as  AIMS  reviews,  AIMS  audits, 
and  USDA  audits; 

(9)  Records  of  USDA  audit  findings, 
State  agency’s  and  school  food 
authorities’  responses  to  them  and  of 
corrective  action  taken  as  required  by 
§  210.22(a); 

(10)  Records  pertaining  to  civil  rights 
responsibilities  as  defined  under 

§  210.23(b);  and 

(11)  Records  pertaining  to  the  annual 
food  preference  survey  of  school  food 
authorities  as  required  by  §  210.27(d). 

Subpart  E— State  Agency  and  School 
Food  Authority  Responsibilities 

§  210.21  Procurement 

(a)  General.  State  agencies  and  school 
food  authorities  shall  comply  with  the 
requirements  of  7  CFR  Part  3015 
concerning  the  procurement  of  supplies, 
food,  equipment  and  other  services  with 
Program  funds.  These  requirements 
ensure  that  such  materials  and  services 
are  obtained  for  the  Program  efficiently 
and  economically  and  in  compliance 
with  applicable  laws  and  executive 
orders. 

(b)  Contractual  responsibilities.  The 
standards  contained  in  7  CFR  Part  3015 
do  not  relieve  the  State  agency  or  school 
food  authority  of  any  contractual 


responsibilities  under  its  contracts.  The 
State  agency  or  school  food  authority  is 
the  responsible  authority,  without 
recourse  to  FNS,  regarding  the 
settlement  and  satisfaction  of  all 
contractual  and  administrative  issues 
arising  out  of  procurements  entered  into 
in  connection  with  the  Program.  This 
includes,  but  is  not  limited  to  source 
evaluation,  protests,  disputes,  claims,  or 
other  matters  of  a  contractual  nature. 
Matters  concerning  violation  of  law  are 
to  be  referred  to  the  local,  State,  or 
Federal  authority  that  has  proper 
jurisdiction. 

(c)  Procurement  procedure.  The  State 
agency  or  school  food  authority  may  use 
its  own  procurement  procedures  which 
reflect  applicable  State  and  local  laws 
and  regulations,  provided  that 
procurements  made  with  Program  funds 
adhere  to  the  standards  set  forth  in  7 
CFR  Part  3015. 

§210.22  Audits. 

(a)  General.  State  agencies  and  school 
food  authorities  shall  comply  with  the 
requirements  of  7  CFR  Part  3015 
concerning  the  audit  requirements  for 
recipients  and  subrecipients  of  the 
Department’s  financial  assistance. 

(b)  Audit  procedure.  These 
requirements  call  for  organization-wide 
financial  and  compliance  audits  to 
ascertain  whether  financial  operations 
are  conducted  properly;  financial 
statements  are  presented  fairly; 
recipients  and  subrecipients  comply 
with  the  laws  and  regulations  that  affect 
the  expenditures  of  Federal  funds; 
recipients  and  subrecipients  have 
established  procedures  to  meet  the 
objectives  of  federally  assisted 
programs;  and  recipients  and 
subrecipients  are  providing  accurate 
and  reliable  information  concerning 
grant  funds.  States  and  school  food 
authorities  shall  use  their  own 
procedures  to  arrange  for  and  prescribe 
the  scope  of  independent  audits, 
provided  that  such  audits  comply  with 
the  requirements  set  forth  in  7  CFR  Part 
3015. 

§  210.23  Other  responsibilities. 

(a)  Free  and  reduced  price  lunches. 
State  agencies  and  school  food 
authorities  shall  ensure  that  lunches  are 
made  available  free  or  at  a  reduced 
price  to  all  children  who  are  determined 
by  the  school  food  authority  to  be 
eligible  for  such  benefits.  The 
determination  of  a  child's  eligibility  for 
free  or  reduced  price  lunches  is  to  be 
made  in  accordance  with  7  CFR  Part 
245. 

(b)  Civil  rights.  In  the  operation  of  the 
Program,  no  child  shall  be  denied 
benefits  or  be  otherwise  discriminated 


against  because  of  race,  color,  national 
origin,  age,  sex,  or  handicap.  State 
agencies  and  school  food  authorities 
shall  comply  with  the  requirements  of: 
Title  VI  of  the  Civil  Rights  Act  of  1964; 
Title  IX  of  the  Education  Amendments 
of  1972;  Section  504  of  the  Rehabilitation 
Act  of  1973;  the  Age  Discrimination  Act 
of  1975;  Department  of  Agriculture 
regulations  on  nondiscrimination  (7  CFR 
Parts  15, 15a,  and  15b);  and  FNS 
Instruction  113-6. 

(c)  Retention  of  records.  State 
agencies  and  school  food  authorities 
may  retain  necessary  records  in  their 
original  form  or  on  microfilm.  State 
agency  records  shall  be  retained  for  a 
period  of  3  years  after  the  date  of 
submission  of  the  final  Financial  Status 
Report  for  the  fiscal  year.  School  food 
authority  records  shall  be  retained  for  a 
period  of  3  years  after  submission  of  the 
final  Claim  for  Reimbursement  for  the 
fiscal  year.  In  either  case,  if  audit 
findings  have  not  been  resolved,  the 
records  shall  be  retained  beyond  the  3- 
year  period  as  long  as  required  for  the 
resolution  of  the  issues  raised  by  the 
audit. 

Subpart  F— Additional  Provisions 

§  210.24  Suspension,  termination  and 
grant  closeout  procedures. 

Whenever  it  is  determined  that  a 
State  agency  has  materially  failed  to 
comply  with  the  provisions  of  this  part, 
or  with  FNS  guidelines  and  instructions, 
FNS  may  suspend  or  terminate  the 
Program  in  whole,  or  in  part,  or  take  any 
other  action  as  may  be  available  and 
appropriate.  A  State  agency  may  also 
terminate  the  Program  by  mutual 
agreement  with  FNS.  FNS  and  the  State 
agency  shall  comply  with  the  provisions 
of  the  Department’s  Uniform  Federal 
Assistance  Regulations,  7  CFR  Part  3015, 
Subpart  N  concerning  grant  suspension, 
termination  and  closeout  procedures. 
Furthermore,  the  State  agency  shall 
apply  these  provisions  to  suspension  or 
termination  of  the  Program  in  school 
food  authorities. 

§  210.25  Penalties. 

Whoever  embezzles,  willfully 
misapplies,  steals,  or  obtains  by  fraud 
any  funds,  assets,  or  property  provided 
under  this  part  whether  received 
directly  or  indirectly  from  the 
Department,  shall  if  such  funds,  assets, 
or  property  are  of  a  value  of  $100  or 
more,  be  fined  no  more  than  $10,000  or 
imprisoned  not  more  than  5  years  or 
both;  or  if  such  funds,  assets,  or  property 
are  of  a  value  of  less  than  $100,  be  fined 
not  more  than  $1,000  or  imprisoned  not 
more  than  1  year  or  both.  Whoever 
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receives,  conceals,  or  retains  for 
personal  use  or  gain,  funds,  assets,  or 
property  provided  under  this  part, 
whether  received  directly  or  indirectly 
from  the  Department,  knowing  such 
funds,  assets,  or  property  have  been 
embezzled,  willfully  misapplied,  stolen, 
or  obtained  by  fraud,  shall  be  subject  to 
the  same  penalties. 

§  210.26  Educational  prohibitions. 

In  carrying  out  the  provisions  of  the 
Act,  neither  the  Department  nor  the 
State  agency  shall  impose  any 
requirements  with  respect  to  teaching 
personnel,  curriculum,  instructions, 
methods  of  instruction,  or  materials  of 
instruction  in  any  school  as  a  condition 
for  participation  in  the  Program. 

§  210.27  State  Food  Distribution  Advisory 
Council. 

(a)  Council  composition.  Each  State 
educational  agency,  in  cooperation  with 
the  State  distributing  agency,  shall 
establish  a  State  Food  Distribution 
(SFD)  Advisory  Council  which  is 
composed  of  at  least  five 
representatives,  excluding  ex  officio 
representatives,  of  schools  which 
participate  in  the  Program  in  the  State. 
The  State  should  make  every  effort  to 
appoint  individuals  who  represent  large 
urban  public  schools;  small  rural  public 
schools;  residential  child  care 
institutions;  private  schools;  parent 
teacher  organizations;  students  from 
junior  or  senior  high  schools; 
nutritionists;  school  administrators;  and 
teachers.  These  representatives  shall  be 
appointed  for  not  more  than  3  years. 

(b)  Council  leadership.  The  Chairman 
and  Vice  Chairman  of  the  SFD  Advisory 
Council  shall  be  elected  by  members  of 
the  Council.  The  Chief  State  School 
Officer,  or  designee,  shall  be  an  ex 
officio  member  of  the  SFD  Advisory 
Council  acting  in  an  advisory  capacity 
and  as  a  non-voting  member.  The  Chief 
Officer  of  the  State  distributing  agency 
which  distributes  USDA  donated  foods 
to  schools  within  the  State,  or  designee 
will  be  an  ex  officio  member  of  the  SFD 
Advisory  Council,  also  acting  in  an 
advisory  capacity  and  as  a  non-voting 
member.  If  the  State  educational  agency 
and  the  State  distributing  agency  are  the 
same  entity  within  the  State,  the  ex 
officio  member  of  the  SFD  Advisory 
Council  shall  be  the  Chief  Food 
Distribution  Officer  of  the  State 
educational  agency,  or  designee. 

(c)  Council  timeframe.  The  Council 
shall  meet  at  least  once  a  year  and  shall 
report  to  the  State  educational  agency 
and  State  distributing  agency,  if  it  is  a 
different  entity,  no  later  than  March  30 
of  each  year,  recommendations 
concerning  the  manner  of  selection  and 


distribution  of  commodity  assistance  for 
the  next  school  year.  The  State 
educational  agency  shall  inform  FNSRO 
of  the  Council’s  recommendations  no 
later  than  April  30  of  each  year. 

(d)  Council  responsibilities.  Major 
responsibilites  of  the  Council  include 
providing  the  State  educational  and 
distributing  agencies  with  information 
concerning  the  most  desired  foods  and 
the  least  desired  foods.  This  information 
shall  be  obtained  in  a  survey  of  school 
food  authorities  within  the  State.  The 
Council  shall  also  advise  the  State 
educational  and  distributing  agencies  on 
the  types  and  amounts  of  available 
donated  food  items  to  order,  the 
preferred  available  package  size,  and 
donated  foods  school  food  authorities 
would  like  processed  and  desired  end 
products.  The  Council  may  also  advise 
the  State  educational  and  distributing 
agency  on  intra  State  distribution 
systems,  delivery  schedules,  and  State 
food  distribution  program  operations. 
Recommendations  for  the  Department 
regarding  national  purchasing  practices, 
changes  in  donated  food  specifications 
and  packaging  improvements  may  also 
be  included  in  the  report. 

(e)  State  responsibilities.  In  reporting 
the  Council’s  recommendations  to 
FNSRO,  the  State  educational  agency 
shall  include  the  number  of  school  food 
authorities  providing  the  required 
information  to  the  Council;  the  average 
daily  number  of  lunches  served  by 
schools  in  these  school  food  authorities 
during  April  of  the  previous  yean  and 
the  average  daily  number  of  lunches 
served  by  all  school  food  authorities 
within  the  State  during  April  of  the 
previous  year. 

(f)  State  recordkeeping.  The  State 
educational  agency  shall  maintain 
records  concerning  the  survey  of  school 
food  authorities  including,  at  a 
minimum,  a  description  of  survey 
methods  and  a  copy  of  the  format  used 
to  obtain  food  preferences;  the  name 
and  address  of  each  school  food 
authority  included  in  the  survey;  and  a 
record  of  the  data  obtained  from  each 
school  food  authority. 

(g)  Expenses.  The  State  educational 
agency  may  make  payment  for  justified 
expenses  incurred  for  or  by  the  SFD 
Advisory  Council  from  State 
Administrative  Expense  funds.  In 
instances  when  State  Administrative 
Expense  funds  are  used,  payments  shall 
be  made  in  accordance  with  Part  235  of 
this  chapter.  State  agencies  which  are 
the  same  entity  as  the  State  distributing 
agency  may  also  use  food  distribution 
assessment  funds  as  provided  for  in 

§  250.6  (i)  and  (j)  of  this  chapter. 
Members  of  the  SFD  Advisory  Council 
shall  serve  without  compensation.  The 


State  educational  agency  shall  provide 
compensation  for  necessary  travel  and 
subsistence  expenses  incurred  by 
Council  members  in  the  performance  of 
Council  duties.  Parent  and  student 
participant  members,  in  addition  to 
necessary  travel  and  subsistence 
expenses,  shall  be  compensated  for 
personal  expenses  related  to 
participation  on  the  Council,  such  as 
child  care  expenses  and  lost  wages 
during  scheduled  Council  meetings.  The 
State  educational  agency  shall  establish 
a  system  whereby  expenses  are  paid  in 
advance  for  any  member  who  indicates 
that  they  cannot  financially  afford  to 
meet  any  of  the  allowed  expenses.  In 
instances  where  members  can  meet 
these  expenses,  a  reimbursement  shall 
be  provided  in  a  timely  manner. 

§  210.28  Regional  office  addresses. 

School  food  authorities  desiring 
information  concerning  the  Program 
should  write  to  their  State  educational 
agency  or  to  the  appropriate  Regional 
Office  of  FNS  as  indicated  below: 

(a)  In  the  States  of  Connecticut, 

Maine,  Massachusetts,  New  Hampshire, 
New  York,  Rhode  Island,  and  Vermont: 
Northeast  Regional  Office,  FNS,  U.S. 
Department  of  Agriculture,  10  Causeway 
Street,  Room  501,  Boston,  Massachusetts 
02222-1065. 

(b)  In  the  States  of  Alabama,  Florida, 
Georgia,  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  and 
Tennessee:  Southeast  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture, 
1100  Spring  Street,  N.W.,  Atlanta, 
Georgia  30367. 

(c)  In  the  States  of  Illinois,  Indiana, 
Michigan,  Minnesota,  Ohio,  and 
Wisconsin:  Midwest  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture,  50 
E.  Washington  Street,  Chicago,  Illinois 
60602. 

(d)  In  the  States  of  Arkansas, 
Louisiana,  New  Mexico,  Oklahoma,  and 
Texas:  Southwest  Regional  Office,  FNS, 
U.S.  Department  of  Agriculture,  1100 
Commerce  Street,  Room  5-C-30,  Dallas, 
Texas  75242. 

(e)  In  the  States  of  Alaska,  American 
Samoa,  Arizona,  California,  Guam, 
Hawaii,  Idaho,  Nevada,  Oregon,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  Washington:  Western 
Regional  Office,  FNS,  U.S.  Department 
of  Agriculture,  550  Kearny  Street,  Room 
400,  San  Francisco,  California  94108. 

(f)  In  the  States  of  Delaware,  District 
of  Columbia,  Maryland,  New  Jersey, 
Pennsylvania,  Puerto  Rico,  Virginia, 
Virgin  Islands,  and  West  Virginia:  Mid- 
Atlantic  Regional  Office,  FNS,  U.S. 
Department  of  Agriculture,  Mercer 
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Corporate  Park,  Corporate  Boulevard, 
CN  02150,  Trenton,  New  Jersey  08650. 

(g)  In  the  States  of  Colorado,  Iowa, 
Kansas,  Missouri,  Montana,  Nebraska, 
North  Dakota,  South  Dakota,  Utah,  and 
Wyoming:  Mountain  Plains  Regional 
Office,  FNS,  U.S.  Department  of 
Agriculture,  1244  Speer  Boulevard,  Suite 
903,  Denver,  Colorado  80204. 

§  210.29  OMB  control  numbers. 

The  following  control  numbers  have 
been  assigned  to  the  information 
collection  requirements  in  7  CFR  Part 
210  by  the  Office  of  Management  and 
Budget  pursuant  to  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511. 


7  CFR  section  where 
requirements  are  described 

Current  OMB 
control  No. 

210.3(b) . 

0584-0327 

210.5(d) . 

0584-0006 

210.5(d)(1).' . . 

0584-0002 

210.5(d)(2) . „ . 

0584-0341 

210.5(d)(3) . 

0584-0341 

210.6(b) . 

0584-0006 

210.81... . 

0584-0006 

210.9 . 

0584-0284 

0584-0006 

( 

210.10(b) . 

0584-0026 

0584-0329 

0584-0006 

7  CFR  section  where 
requirements  are  described 

Current  OMB 
control  No. 

210.10(i)(1)._  . . 

0584-0006 

210.14(c)... . . . . 

0584-0006 

210.16 . . . 

0584-0006 

210.17 . 

0584-0006 

210.17(g) . 

0584-0075 

210.18.~1 . . . 

0584-0006 

210.19 . - . 

0564-0006 

210.22 . 

0584-0006 

210.23(c) . „••••• . 

0584-0006 

210.24  . . 

0584-0006 

210.27...... . . . •...; . 

0584-0006 

2.  In  Part  210,  Appendix  A  thru  C  as 
published  on  September  30, 1986  (51  FR 
4864),  are  adopted  as  final  with  the 
following  changes: 

a.  In  Appendix  A — Alternate  Food  For 
Meals — Enriched  Macaroni  Products 
With  Fortified  Protein,  paragraph 
3.(b)(l)  is  amended  by  removing  the 
word  “thiamin”  and  adding,  in  its  place, 
“thiamine". 

b.  In  Appendix  A — Alternate  Food  For 
Meals — Cheese  Alternate  Products,  in 
the  chart  contained  in  paragraph  3.(c), 
the  word  "Thiamin”  in  the  Nutrient 
column  is  removed  and  “Thiamine”  is 
added. 


c.  In  Appendix  A — Alternate  Food  For 
Meals — Vegetable  Protein  Products, 
paragraph  1.  introductory  text, 
paragraph  l.(d),  paragraph  l.(e)  and 
paragraph  3.,  is  amended  by  removing 
the  citations  “§  225.10  or  §  226.21"  and 
adding,  in  their  place,  “§  225.20  or 

|  226.20". 

d.  In  Appendix  A — Alternate  Food  For 

Meals — Vegetable  Protein  Products, 
paragraph  2.(b)(l)  is  amended  by 
removing  the  word  “flour,”  and  adding, 
in  its  place  “ - flour,”. 

e.  In  Appendix  A — Alternate  Food  For 
Meals — Vegetable  Protein  Products,  in 
the  chart  contained  in  paragraph  2.(e)(3), 
"1.5"  in  the  Amount  column 
corresponding  to  Magnesium  is  removed 
and  “1.15”  is  added. 

f.  In  Appendix  C — Child  Nutrition 
Labeling  Program,  paragraph  2.(a), 
paragraph  3.(c)(2)  and  paragraph  6.,  is 
amended  by  removing  the  citation 

“§  225.21”  and  adding,  in  its  place, 

“§  225.20”. 

Dated:  July  26, 1988. 

Anna  Kondratas, 

Administrator,  Food  and  Nutrition  Service. 
(FR  Doc.  88-17196  Filed  8-1-88;  8:45  am] 
BILLING  CODE  3410-30-M 


